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 ‘Genuine Occupational Qualifications’
A Good Practice Guide for Employers

The Employment (Sex Discrimination) Act 2000 makes it unlawful for men or women to receive
less favourable treatment in employment because of their sex or marital status.

In very limited circumstances, Section 9 of the Act provides an exception to the requirements of the Act
and allows a job to be restricted to one sex where the sex of the worker is a “genuine occupational
qualification” (GOQ). A GOQ exists when the essential nature of the job, or particular duties attached to
the job, may call for a member of one sex. It is lawful to discriminate in recruitment, training, promotion
and transfer in a job for which the sex of a worker is a GOQ.

Only an Employment Tribunal or the court can give an authoritative ruling as to whether or not a GOQ is
valid. For example an individual may bring a claim to an Employment Tribunal if they feel they have
been unfairly barred from applying for a post because an employer has unjustifiably claimed a GOQ
exists for that post.  The Tribunal would look closely at the validity of the GOQ claimed.
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1. Categories of Genuine Occupational Qualifications

This section lays out the GOQ categories which may be open to employers. It is exhaustive, so
reasons which do not fit any of the categories, such as administrative convenience, pressure from
clients or a desire to correct the balance of the sexes in a workplace, are not valid defences to a
sex discrimination claim.

(i) Physiology or authenticity (s9(2)(a)) - Where a person of a specific sex is required for reasons of
physiology or, in dramatic performances or other entertainment, for authenticity. This GOQ
cannot be used to restrict jobs to one sex on the grounds that it requires physical strength or
stamina.

For example, this GOQ could apply where a man is required to play Father Christmas.

(ii) Privacy and decency (s9(2)(b)) - Where it is necessary to preserve privacy and decency:

• if the job is likely to involve close physical contact (not just physical proximity) with a person
of the opposite sex who might reasonably object to the job holder being of the opposite sex;
and/or
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• the job holder is likely to work in circumstances where people of the opposite sex are in a state
of undress or using sanitary facilities and they might reasonably object to the job holder being
of the opposite sex.

This GOQ may be used where actual physical contact or close proximity between the sexes may
cause embarrassment or offence. However, the specific sex of the person performing the job must
be necessary, rather than preferable, for doing the job.

For example: a male care assistant whose job involves helping men dress or use the toilet.

(iii) Private households (s9(2)(c)) -  This GOQ may apply where the jobholder will have social or
physical contact with a person living in a private home, or the job will entail knowledge of
intimate details of such a person’s life. This exception is unlikely to include nannies, so it is likely
to be unlawful to advertise for a female nanny.

For example: this may cover companions, nursing care or domestic cleaning.

(iv) Single-sex accommodation (s9(2)(d)(i)) - Lack of  separate accommodation for members of one
sex will only provide a GOQ defence if it is not reasonable to expect the employer to do anything
about it, i.e. adapt the premises to accommodate both sexes.

For example this exception may arise in a listed building where it is impossible to provide
separate changing rooms, which are essential for staff, and where the existing accommodation
cannot be divided.

(v) Single-sex establishments (s9(2)(e)) - This GOQ may apply in circumstances where the job is
done in a hospital, prison or other establishment for persons requiring special care, supervision
and attention where those persons are all of one sex and it would not be reasonable, having regard
to the essential character of the establishment, for the job to be done by a member of the opposite
sex.

For example it may be lawful to advertise for a female caseworker, or other staff,  to work in a
women’s refuge.

(vi) Personal welfare and counselling (s9(2)(f)) - A GOQ may be claimed where the holder of the job
provides individuals with personal services promoting their welfare or education, or similar
personal services, which can most effectively be provided by a member of a specific sex. To
support this claim the employer will have to show that the nature of the services is directly related
to the sex of the person providing them. An employer cannot rely on stereotyped assumptions
about a specific sex.

For example it may be lawful to appoint a male counsellor to provide support for men who have
suffered abuse.

(vii) Jobs outside the Isle of Man (s9(2)(g)) - A GOQ may be claimed where the job is likely to
involve work in a country in which the laws or customs are such that a woman or man could not
do the job effectively, or at all.

For example it may be difficult for a woman to work effectively in certain posts in some Islamic
countries.
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(viii) Married couples (s9(2)(h)) - A GOQ may be applicable where the ‘job is one of two to be held by
a married couple’.  An employer may be entitled to insist that they want a husband and wife team
and not two men or two women, or an unmarried couple or a single person.

For example in the case of the residential posts of warden and caretaker in a care home for the
elderly, S9(2)(h) may allow the restriction of these posts to a married couple.

2. Establishing a GOQ.

(i) GOQs should be identified at the beginning of the recruitment process, before the vacancy is
advertised.

(ii) If an employer wishes to claim a GOQ s/he must consider what the duties are for which an
exemption is to be claimed:  a GOQ cannot be claimed unless some of all of those duties are
covered by a specific exemption, and an assessment has been made showing that it would be
unreasonable to require existing employees of the appropriate sex to undertake those duties.  Also
it must be shown that those duties must be carried out to achieve the objectives of the job.

(iii) A GOQ exemption cannot be claimed in relation to particular duties if the employer already has
sufficient employees who are capable of carrying out the required duties, and whom it would be
reasonable to employ on those duties without undue convenience. (Section 9 (4))

(iv) Each job for which a GOQ may apply must be considered individually; it should not be assumed
that because a GOQ exists for one job it also exists for jobs of a similar nature or in a similar
location. The nature or extent of the relevant duties may be different or there may be other
employees who could undertake those duties.

(v) A GOQ can only be claimed where it is necessary for the relevant duties to be carried out by a
specified sex, not merely because it is preferable.

(vi) A GOQ must be reassessed on each occasion a post becomes vacant to ensure that it can still be
validly claimed.  Circumstances may have changed, rendering the GOQ inapplicable.

(vii) GOQs are always open to challenge by an aggrieved individual.  The burden of proof lies with the
employer to establish the validity of a GOQ by providing evidence to substantiate a claim.

(viii) Only an Employment Tribunal or the High Court can give an authoritative ruling as to whether a
GOQ is valid.

3. Advertising A Job With A GOQ

(i) Advertising the job - It is strongly recommended that a simple statement should be added to the
advertisement specifying which GOQ is being used, for example: ‘Section 9 (2)(b) of the
Employment (Sex Discrimination) Act 2000 applies to this post’, or ‘This post is exempt under the
Employment (Sex Discrimination) Act 2000.

(ii)  Responsibility of publishers and advertisers - The Attorney General has the power to take
proceedings in the High Court against any party involved in publishing an advertisement which is
potentially in breach of the Act. There is a maximum fine of £5,000.  However, publishers are not
liable if they can show:
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• that they relied on a statement from the advertiser (i.e. usually the employer) that publication
of a particular advertisement would not be unlawful, and

• that it was reasonable for them to rely on that statement.

(iii) Written Statements - It is recommended that an employer who wishes to claim that there is a
GOQ for a particular vacancy supplies a written statement to the advertiser or agency involved.  A
person who knowingly or recklessly makes such a statement which is false or misleading is
committing an offence under the Employment (Sex Discrimination) Act 2000. The written
statement will not prevent a challenge to a GOQ but it may be helpful at a Tribunal or Court
hearing. It is good practice for the statement to include:

(a) the GOQ being claimed, the job title and gender restriction

(b) the duties of the job that fall under the GOQ, reasons why a person of one sex is
needed to do the job, and why it would be unreasonable for them to be carried out by the
other sex

(c) if the employer already has employees of the sex in question, there should be an
explanation as to why these employees cannot cover for the relevant job duties.

The leaflet is a guide and has no status in law.  It does not cover all the rules for every situation, nor
does it provide a full interpretation of the rules. It should not be treated as a complete and
authoritative statement of the law.  It should be read in conjunction with the Code of Practice that the
Department of Economic Development has published on the new legislation.

More guidance on any of the provisions of the Employment (Sex Discrimination) Act 2000 can be
obtained from the contact below.

emplaw@gov.im
June 2010

Example of a Written Statement

Job: Female care assistant at an elderly people’s home

1. We wish to restrict the post of care assistant at our home for the elderly to a woman using
the GOQ in s9(2)(b) of the Employment (Sex Discrimination) Act 2000.

2. The job involves helping elderly ladies dress, bath and go to the toilet. It also involves the
care assistant working with the intimate care of female residents. There are 12 elderly ladies
aged 75 - 90 years and of these 10 need the above care. All 10 women have said that they
would be embarrassed if a man did this work.

3. The female care assistants work in teams of 2 and provide 24-hour care over 7 days. On the
shift in question where the vacancy exists we have only 1 female care assistant and need a
second female to make up the team since it takes 2 care assistants to lift our residents in and
out of the bed, or the bath, or to help them use the toilet.


