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Questionnaire of the person aggrieved: (The Complainant)
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PART 1: INTRODUCTION

1. The purpose of this introduction is to explain the questions procedure under Section 43 of the Employment (Sex Discrimination) Act 2000
. 


2. The procedure is intended to help a person (referred to in this booklet as the complainant) who thinks s/he has been discriminated against by another (the respondent) to obtain information from that person about the treatment in question in order to:

· decide whether or not to bring legal proceedings; and 

· if proceedings are brought, to present his/her complaint in the most effective way.

3. Do not use this questionnaire if the matter in question is exclusively concerned with Equal Pay under Part One of the Employment (Sex Discrimination) Act 2000.

4. The Department has devised a questionnaire which the complainant can send to the respondent.  There is also a matching reply form for use by the respondent – both are included in this booklet.  The questionnaire and reply form are designed to assist both the complainant and respondent to identify information which is relevant to the complainant.  It is not obligatory for the questionnaire and reply form to be used: the exchange of questions and replies may, for example, be conducted by letter.

5. The complainant and respondent should read this booklet thoroughly before completion and retain a copy of the information supplied.

6. Guidance for the complainant on the preparation of the questionnaire is set out in Part 2.

7. Guidance for the respondent on the use of the reply form is set out in Part 3.

8. The Appendix explains the main provisions of the Employment (Sex Discrimination) Act 2000. If you require further information about the Act it can be found in the various leaflets published by the Department of Economic Development. You can obtain free copies of the leaflets from: 

Industrial Relations Officer, Manx Industrial Relations Service, 

5th Floor, Victory House, Prospect Hill, Douglas, IM1 1EQ


Tel: (01624) 672942    e-mail: iro@ir.gov.im
Equality Adviser, Department of Economic Development, 

St Georges Court Upper Church Street,, Douglas, IM1 1EX
Tel: (01624) 682371    e-mail: equalityadviser@ded.gov.im

9. How the questions procedure can benefit both parties 

The procedure can benefit both the complainant and the respondent in the following ways:


· if the respondent's answers satisfy the complainant and the treatment was not unlawful discrimination, there will be no need for legal proceedings. 

· If the respondent's answers do not satisfy the complainant, they should help to identify what is agreed and what is in dispute between the parties. For example, the answers should reveal whether the parties disagree on the facts of the case, or, if they agree on the facts whether they disagree on how the Act applies. In some cases, this may lead to a settlement of the grievance, making legal proceedings unnecessary. 

· If it turns out that the complainant institutes proceedings against the respondent, the proceedings should be that much simpler because the matters in dispute will have been identified in advance. 

10. What happens if the respondent does not reply or replies evasively?

The respondent cannot be compelled to reply to the complainant's questions. However, if the respondent deliberately, and without reasonable excuse, does not reply within a reasonable period, or replies in an evasive or ambiguous way, the respondent's position may be adversely affected should the complainant bring proceedings against him/her. The respondent's attention is drawn to these possible consequences in the note at the end of the questionnaire.

11. Employment Tribunal proceedings – time limits to serve questionnaire

The Employment Tribunal is the forum for complaints concerning the employment, training and related provisions of the Act. 

In order to be admissible in any ensuing Employment Tribunal proceedings, the complainant's questionnaire must be served on the respondent either: 

a) before a complaint about the treatment concerned is made to an Employment Tribunal, but not more than 3 months after the treatment in question; or 

b) if a complaint has already been made to a tribunal, a questionnaire may still be served provided the leave of the tribunal is obtained.

12. High Court proceedings 

The Attorney General may bring proceedings in the High Court in relation to discriminatory advertisements, instructions to discriminate or pressure to discriminate.

13. Time limits for bringing proceedings 

Within 3 months of the act complained of for a Sex Discrimination case.  It is important to bear in mind that the time limits start from the time the act complained of was done (or the last act in a series of alleged discriminatory acts) not from the time the Employment Tribunal or Industrial Relations Officer is contacted.  In exceptional cases the Tribunal may extend the time limits. 

14. Use of the questions and replies in Employment Tribunal proceedings 

If you decide to make (or have already made) a complaint to the Employment Tribunal about the treatment concerned and if you intend to use your questions and the reply (if any) as evidence in the proceedings, you are advised to send copies of your questions and any reply to the Clerk of the Tribunal before the date of the hearing. This should be done as soon as the documents are available. If they are available at the time you submit your complaint to the Tribunal, send the copies with your complaint to the Clerk to the Tribunal. 

PART 2: GUIDANCE FOR THE COMPLAINANT

15. Notes on laying out the questionnaire

Before filling in this questionnaire, we advise you to prepare what you want to say on a separate piece of paper. If you have insufficient room on the questionnaire for what you want to say, continue on an additional piece of paper, which should be sent with the questionnaire to the respondent.

16. Paragraph 1 (2) of the questionnaire

In the space provided give as much factual information as you can of the treatment received and the circumstances leading up to the treatment.  If it is relevant you should also give the date and time. You should bear in mind that in Paragraph 2 of this questionnaire you will be asking the respondent whether s/he agrees with what you say here.  

17. Paragraph 1(3) of the questionnaire

In 1(3) you are telling the respondent that you think the treatment you have described in 1(2) may have been unlawful discrimination by them against you.  It will help to identify whether there are any legal issues between you and the respondent if you explain why you think the treatment may have been unlawful discrimination.  

You do not have to complete 1(3).  If you do not wish to complete 1(3), or are unable to do so, you should delete the word ‘because’.  

You may find it useful to indicate the kind of discrimination you think the treatment may have been:- 

· direct sex discrimination

· indirect sex discrimination

· direct marital discrimination

· indirect marital discrimination

· victimisation

You may also like to indicate which provision of the Act you think may make unlawful the kind of discrimination you think may have occurred. Please see the Appendix if you would like more information on the Employment (Sex Discrimination) Act 2000 in order to complete this section. 

18. Paragraph 2 of the questionnaire

This is the first of your questions to the respondent. You are advised not to alter it.

19. Paragraph 3 of the questionnaire

This is the second of your questions to the respondent.  You are advised not to alter it.  The questions at 3 are especially important if you think that you may have suffered direct sex discrimination or direct discrimination because you are married, because they ask the respondent whether your sex or marital status had anything to do with your treatment. It does not ask specific questions relating to indirect sex discrimination, indirect discrimination against a married person or victimisation.

20. Paragraph 4 of the questionnaire
Paragraph 4 provides you with the opportunity to ask any other questions you think may be of importance. For example, if you think you may have been discriminated against by having been refused a job, you may want to know what the qualifications were of the person who did get the job and why that person got the job.

If you think you have suffered indirect sex discrimination (or indirect discrimination against a married person) you may find it helpful to include the following questions:

· “Was the reason for my treatment the fact that I could not comply with a condition or requirement which is applied equally to men and women (married and unmarried persons)?”

If so, 

· What was the condition or requirement?

· Why was it applied?

If you think you have been victimised you may find it helpful to include the following questions:

· “Was the reason for my treatment the fact that I had done or intended to do, or that you suspected I had done, or intended to do, any of the following;

· brought proceeding under the Employment (Sex Discrimination) Act 2000;

· gave evidence or information in connection with proceedings under the Act;

· did something else under or by reference to the Act; or 

· made an allegation that someone acted unlawfully under the Act?”
21. Signature

The questionnaire must be signed and dated.  If it is to be signed on behalf of (rather than by) the complainant the person signing should: 

· describe him/herself e.g. ‘advocate acting for (name of complainant)’

· give business (or home address, if appropriate).

22. How to serve the papers

· We strongly advise that you retain, and keep in a safe place, a copy of the completed questionnaire.

· Send the person to be questioned the whole of this document either to their usual last known residence or place of business.  If you know they are acting through an advocate send it to that address. 

· If your questions (i.e. the introduction, the questionnaire as completed by you and the reply form) are directed at a limited company or other corporate body or a trade union or employers’ association you should send the papers to the secretary at the registered or principal office. You should be able to find out where this is by enquiring at the Companies Registry. However, if you are unable to do so you will have to send the papers to the place where you think it is most likely they will reach the secretary.  It is your responsibility to see that they receive them.

23. How to send the papers

· You can deliver the papers in person or send them by post.

· If you send them by post we advise you to use the recorded delivery service as this will provide you with evidence of delivery.

PART 3: GUIDANCE FOR THE RESPONDENT

24. Notes on completing the reply form

Before filling in this reply form, we advise you to prepare what you want to say on a separate piece of paper. If you have insufficient room on the reply form for what you want to say, continue on an additional piece of paper, which should be sent with the reply form to the complainant.

25. Paragraph 2 of the reply form 

You are answering the questions in paragraph 2 of the complainant’s questionnaire here.  If you agree that the complainant’s statement in Paragraph 2 of the questionnaire is an accurate description of what happened, you should delete the second sentence.

If you disagree with the complainant’s statement of events, you should delete the first sentence and explain in what respects you disagree, or your version of what happened, or both.  

26. Paragraph 3 of the reply form

You are answering the questions in Paragraph 3 of the complainant’s questionnaire here.  If, in answer to the questions in Paragraph 2 of the questionnaire, you have agreed that the statement is an accurate description of what happened but dispute that it is an unlawful description, you should state your reasons. If you disagree with the facts in the complainant’s statement of events, you should answer the question on the basis of your version of the facts. The appendix gives more information on the Employment (Sex Discrimination) Act 2000.  More information is also available from the contacts on Page 2 of this guide.

You will need to know:-

· how the Act defines discrimination,

· in what situations the Act makes discrimination unlawful, and

· what exceptions the Act  provides.

If you think an exception (e.g. the exception for employment where a person’s sex is a “Genuine Occupational Qualification”) applies to the treatment described in 1(2) of the complainant’s questionnaire, you should mention this in paragraph 3, with an explanation about why you think the exception applies.

27. Paragraph 4 of the Reply Form

Use this space to reply to any questions the complainant may have asked in Paragraph 4 of the questionnaire.  The complainant may have used this space to obtain further information from you or to make reference to victimisation.  

28. Paragraph 5 of the Reply Form

Delete the whole of this sentence if you have answered all the questions asked in the complainant’s questionnaire.  If you are unable or unwilling to answer the questions please delete the appropriate words and give your reasons for not answering them.

29. Signature

The reply form must be signed and dated.  If it is to be signed on behalf of (rather than by) the respondent the person signing should:

· describe him/herself e.g. ‘advocate acting for (name of respondent)’ or ‘personnel manager of (name of firm)’; and

· give (business address) or home address if appropriate.)
30. How to serve the reply form on the complainant

· If you wish to reply to the questionnaire we strongly advise that you do so without delay.

· You should retain, and keep in a safe place, the questionnaire sent to you and a copy of your reply.

· You can serve the reply either by delivering it in person to the complainant or by sending it by post.

· If you send it by post, we advise you to use the recorded delivery service (this will provide you with evidence of delivery).

· You should send the reply form to the address indicated in paragraph 5 of the complainant’s questionnaire.

Part 2: Form 1 - The Questionnaire (from the Complainant)







Employment (Sex Discrimination) Act 2000 Section 43(1)(a)








N.B. - By virtue of section 43 of the Employment (Sex Discrimination) Act 2000 this questionnaire and any reply are (subject to the provisions of the section) admissible in proceedings under the Act and the High Court or the Employment Tribunal may draw any such inference as is just and equitable from a failure without reasonable excuse to reply within a reasonable period, or from an evasive or equivocal reply, including an inference that the person questioned has discriminated unlawfully.

Part 3: Form 2 – Reply by Respondent







Employment (Sex Discrimination) Act 2000 Section 43(1)(b)










Appendix
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Notes on the scope of the Employment (Sex Discrimination) Act 2000

1. Definitions of discrimination

The different kinds of discrimination covered by the Act are summarised below. Some of the explanations have been written in terms of discrimination against a woman, but the Act applies equally to discrimination against men.

Direct sex discrimination arises where a woman is treated less favourably, because of her sex, than a man is (or would be) treated.

Indirect sex discrimination arises where a woman is treated less favourably because she cannot comply with a condition or requirement which:

· is (or would be) applied to men and women equally; and

· is such that the proportion of women who can comply with it is considerably smaller than the proportion of men who can comply with it; and

· is to the detriment of the woman in question because she cannot comply with it; and 

· is such that the person applying it cannot show that it is justified regardless of the sex of the person to whom it is applied.

Direct discrimination against married persons arises where a married person is treated, in a situation covered by the Act, less favourably than an unmarried person of the same sex is (or would be) treated because she or he is married.

Indirect discrimination against married persons arises where a married person is treated, in a situation covered by the Act, unfavourably because s/he cannot comply with a condition or requirement which:

· is (or would be) applied to married and unmarried persons equally; and

· is such that the proportion of married persons who can comply with it is considerably smaller than the proportion of unmarried persons of the same sex who can comply with it; and

· is to the detriment of the married person in question because s/he cannot comply with it; and 

· is such that the person applying it cannot show it to be justifiable irrespective of the marital status of the person to whom it is applied.

Victimisation arises where a person is treated less favourably than other persons (of either sex) are (or would be) treated because the person has done (or intends to do, or is suspected of having done or intending to do) any of the following:

· brought proceedings under the Employment (Sex Discrimination) Act 2000; or

· given evidence or information in connection with proceedings brought under the Act; 

· or done anything else by reference to the Act; or 

· made an allegation that someone acted unlawfully under the Act.

Victimisation does not, however, occur where the reason for the less favourable treatment is an allegation which was false and not made in good faith.

2. Unlawful discrimination

The provisions of the Act which make discrimination unlawful are indicated below. Complaints about discrimination which is unlawful under these provisions must be made to an Employment Tribunal.

	
	Section of Act

	Discrimination by employers in recruitment and treatment of employees.
	8

	Discrimination against contract workers
	11

	Discrimination against partners
	12

	Discrimination by trade unions, employers’ associations etc.
	13

	Discrimination by qualifying bodies
	14

	Discrimination in vocational training
	15

	Discrimination by employment agencies
	16


3. Attorney General

The Attorney General may start proceedings in relation to:-

· discriminatory advertisements

· instructions to discriminate

· pressure to discriminate.

4. Exceptions

There are some exceptions to the Act which are detailed in “Genuine Occupational Qualifications - A Good Practice Guide” available from the Equality Adviser at the Department of Trade & Industry.  There are also some limited exceptions to the Act in certain circumstances in relation to the IOM Constabulary, prison officers, ministers of religion, charitable work for the benefit of one sex, professional and competitive sport, insurance, communal accommodation and certain other statutory provisions. 
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Further guidance and copies of these forms are available from:-

Industrial Relations Officer, Manx Industrial Relations Service, 5th Floor, Victory House, Prospect Hill, Douglas, IM1 1EQ 

Tel: (01624) 672942 e-mail: iro@ir.gov.im

Equality Adviser, Department of Economic Development, Hamilton House, Peel Road, 

Douglas, IM1 5EP 

Tel: (01624) 686305    e-mail: equalityadviser@ded.gov.im

Issued by the Department of Economic Development
Updated Jan 2004

To (name of person to be questioned)





 of (address)	











1(1)	I (name of questioner)





	of (address)








consider that you may have discriminated against me contrary to the                                                                                                                  Employment (Sex Discrimination) Act 2000.	


			


1(2)


 


 





























 	 


1(3)	I consider that this treatment may have been unlawful [because]

















(give date, approximate time and a factual description of the treatment received and of the circumstances leading up to the treatment)





(complete if you wish to give reasons, otherwise delete)












































2.  	Do you agree that the statement in paragraph 1(2) above is an accurate description


		of what happened? If not, in what respect do you disagree or what is your version


		of what happened? 





3.  	Do you accept that your treatment of me was unlawful discrimination by you against me? If not:


	 	(a) why not?


	 	(b) for what reason did I receive the treatment afforded to me? and


	 	(c) how far did my sex or marital status affect your treatment of me?





4. 	(Any other questions you wish to ask) 


 















































My address for any reply you may wish to give to the questions raised above


is [that set out in paragraph 1(1) above] [the following address]





………………………………………(signature of questioner)


	


……………………………(Date)





(Address)  





























To (Name of questioner)		





of (address)			











1.  	I  (name of person questioned]		


		


of (address)			





hereby acknowledge receipt of the questionnaire signed by you and dated 





………….(date)





which was served on me on…………..(date). 





2. 	[I agree that the statement in paragraph 1(2) of the questionnaire is an accurate description of what happened] OR


[I disagree with the statement in paragraph 1(2) of the questionnaire in that………………]


			 































































































																						





I [accept] [dispute] that my treatment of you was unlawful discrimination by me against you. 







































































The reason why you received the treatment accorded to you and the answers 


to the other questions in paragraph 3 of the questionnaire are





My reasons for so disputing are
























































								         													












































								         	 





  										








4.





















































5.	I have deleted (in whole or in part) the paragraphs numbered …………. above, since I am [unable][unwilling] to reply to the relevant questions in the correspondingly numbered paragraph(s) of the questionnaire for the following reasons	


 





			






































…………………………………..[signature of person questioned]





……………………..[date]





[address if appropriate]

















[Replies to questions in paragraph 4 of the questionnaire.]


















































										














� (The prescribed forms, time limits for serving questions and manner of service of questions and replies under Section 43 are specified in the Employment (Sex Discrimination) (Questions And Replies) Order 2001 SD No.160/01- Copies of the Statutory Document and the Act are available from the Tynwald Library).
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