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Introduction

In section 5 of this report we have set out the legislative framework under which
tourism operated on the Isle of Man in the period up to 1990, and described the
new subordinate Income Tax legislation in the form of Orders which were
introduced mainly between 1990 and 1992. We have also referred to the system
of loans and grants and to the provisions for income tax relief for tourism which
existed in the late 1980s and early 1990s. In this section we consider the
circumstances and factual background to the introduction of the new legislation
including the evolution of the thinking which preceded the changes, the actions of
the Mount Murray developer and those within government. An understanding of
these matters and their sequence is essential in explaining how and why the new

Orders were made, what they consisted of, and who they benefited.
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i) The 1980s and the Start of the Changes

6.2 There is evidence that the use of income tax relief as an investment incentive
was considered as early as the 1970s. Mr William Dawson, former Chief
Financial Officer at the Treasury, brought this to our attention. He explained to
us' that in the early 1970s there were requests from industrialists for government
financial assistance. A review did take place and recommendations were made
to government that consideration be given to an increase in the rates of capital
allowances, that capital allowances should be calculated on the cost of assets
without deduction of government grants, and that there be provision of more
generous financial assistance. The Finance Board decided not to amend the

capital allowances, which were linked to those in the United Kingdom.

6.3 Whether those early thoughts did play a part in the income tax reliefs which
became the 1991 and 1992 Orders is unclear, but it was not until 1987 that
consideration, with ultimate practical consequences, was given to this means of
stimulating investment in tourism, an industry which, at that time, was, in various
quarters, perceived to be in need of some stimulation. The system of grant and
loan was generally directed to the assistance of small schemes, but neither this
nor the scale of income tax relief then available, it was claimed by some,2
afforded any real incentive to a tourist business to reinvest. Actual levels of
spend on tourist premises by way of grants and/or loans from the General
Development Fund were small, as noted in section 5, whilst the total amount of
tax yield from profits on tourist accommodation in the year 1989/90, for example,
amounted to only £150,000 for the whole of the Isle of Man.® These limitations,
including a perceived inequality of treatment in income tax terms with industrial
and agricultural investment were recognised by the bodies representing the

interests of tourism.

6.4 We see the start of a process of change in a letter which Mrs B Creevy,

President of the Isle of Man Hotel and Guest House Association, wrote to the

! Letter from Mr Dawson 8.2.2004
2 Mr Kelly Document Q18 Appendix 1 page 8 and Appendix 2 page 7
*Mr Kelly Document Q18 Appendix 7 page 4
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6.5

6.6

Department of Tourism on 20" January 1987. Thereafter matters progressed in
a manner which we find quite unexceptionable and as a result of legitimate input
from various sources until very shortly before the 1991 Tourist Business

Incentive Allowance Order was agreed in principle early in 1991.

Mrs Creevy referred to what she described as an anomaly which was considered
as a possible disincentive to hoteliers thinking of improving their properties. She
pointed out that the right of allowance in relation to income tax was a 15% initial
allowance and a 272% annual allowance. This, she said, resulted in a period of
34 years to write off the cost for capital allowances against tax. She detailed
disadvantages of this. She said that the cost to the Treasury of writing off the
amounts over a considerably shorter period, perhaps 12 months, would not be
excessive and the resultant good publicity would offset the cost. She requested

that the issue be raised with Treasury.

The matter was given serious consideration within the Department of Tourism
and on 21%" April 1987 the Administrative Officer in that department wrote to the
Chief Financial Officer of the Treasury. He pointed out the decline in the number
of visitors to the Island, but thought that with the correct product and marketing
strategy the Island should be able to capture a fair share of the generally
increasing holiday market. To this end he said that substantial additional
investment in the tourist sector was needed in order to improve standards, a
particular aim being tourist accommodation. Appreciating that there was a limit
to the amount of assistance (by loan and grant schemes) which could be given
by increasing government expenditure, he did say that another way of
encouraging the investment could therefore be by cutting tax liability on such
investment. He noted the very low percentage allowances to which Mrs Creevy
had drawn attention, made comparison with allowances in the agriculture and
industrial sectors and asked that consideration be given to granting a 100% initial
allowance for capital expenditure on tourist premises, the arrangement lasting
over five years. As a fall back alternative it was suggested that capital
allowances for expenditure on tourist premises should be not less than those
applying to industrial buildings, that is 75% initial allowance and a 4% annual

writing down.
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6.7

6.8

6.9

This formal request to Treasury from the Department of Tourism had been
preceded by consultation between the Department of Tourism's Administrative
Officer and the Assessor in the Treasury. Almost immediately on its receipt Mrs
Creevy's letter had been passed on to the Assessor who responded quickly, on
6™ February 1987. Sympathy was expressed for Mrs Creevy's view and the
opinion was given by the Assessor that the tourist premises allowances should
be no less than those granted for industrial buildings, the amounts of which we

have just set out.

Following the Department of Tourism's letter of 21%* April 1987, there was again a
quick response from the Assessor; he sent a memorandum to the Treasury on
29™ April 1987 entitled "Income Tax Capital Allowances for Tourist Premises".
This memorandum set out the history and legislation concerning income tax
allowances. Concerning the representations which had come from Mrs Creevy
and from the Department of Tourism, the Assessor expressed his belief that
there was justification for granting tourist premises capital allowances at a rate
equivalent to that for industrial buildings (see paragraph 6.6 above) for initial
allowance and for annual writing down, or at least that for agricultural buildings,
the rates of which respectively were 20% and 10% for initial allowance and for
annual writing down. He also drew attention to the possibility of a uniform rate
across the various economic sectors for all capital allowances on buildings. He
indicated his intention to draft a set of capital allowance regulations in the near
future and expressed his view that, assuming political acceptance, the capital
allowance regulations due to be drafted later that year would include more
favourable capital allowances for tourist premises than then currently provided.
This comment should be noted because the point was later picked up by the
Treasury Minister in his Budget Speech in April 1990. We come back to this at
6.14 below.

The next step took place a few days later when at a meeting of the Treasury on

6™ May 1987 the issue was discussed, apparently sympathetically. The Treasury
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approved the Department of Tourism's proposal in principle and requested the

Assessor to submit a paper detailing appropriate allowances.*

6.10 We do not have a full documentary trail of what happened immediately after that
meeting, and we have not had sight of any paper from the Assessor at that time
detailing appropriate allowances. However the matter was continued some time
in November or later in 1987 by Dr John Orme, a then member for Tourism. He
produced a memorandum on the subject to the Department of Tourism. It is
undated, but contains a letter from the then Deputy Assessor® dated 30" October
1987, written to Dr Orme and headed "Tourist Premises Improvement
Allowances". The letter gave technical advice as to how changes in the
allowances system may fit into the appropriate legislation. It drew attention to
impending alteration to the capital allowances legislation generally. Dr Orme had
clearly been consulting with Treasury on these matters. As a matter of fact Dr
Orme was taking forward the matters which had had a very encouraging start in
the first half of 1987. The main difference in what he was suggesting was that
there be a total allowance of 250% so that the government contributed 50% of
the cost. It was the suggestion of an allowance in excess of 100% which was
new. In oral evidence to us Dr Orme said that his focus had been on supporting
tourism by whatever inventive means available without undue cost to
government6 and claimed that his proposal was a low risk idea given that so little

tax income came from tourism at that time.

6.11 Quite apart from the proposed increase in the extent of the allowances there are
three points to be noted:
a) Although not referred to by Dr Orme, 50% contribution was not necessarily
applicable to the whole cost of a scheme but to those parts of the expenditure
which the Assessor accepted as qualifying for relief under the legislation. It was
not just the rate which mattered but the elements to which it applied. This was to

become a matter of importance at Mount Murray in respect of the 1992 Order

* Letter Mr Kelly 20.1.2004 Minute attached
> Mr Kelly Document Q18 Appendix 2 (Appendix C)
® Evidence of Dr Orme Q63 Transcript Day 44 page 94
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6.12

6.13

which widened the allowable elements to include plant and machinery, and the
installation of sports and recreation facilities.

b) Dr Orme envisaged income tax relief being set against tourism profits and was
therefore focussed on encouraging reinvestment in profitable businesses. This
seems evident from the importance placed by Dr Orme on the ability of a
company to carry forward and apply allowances in years when profits were
made.” There is no reference to group relief (or other income capable of offset),
which was, and currently remains, provided for under the Income Tax Act 1980.°
As indicated in section 5, group relief allows the losses for the purposes of
income tax incurred by one company to be set off against the profits liable to
income tax of another company or companies in the same group. Dr Orme did
not consider this factor and did not appear to know of its existence.® However
the income tax relief achieved by Mount Murray Country Club Limited and its
(later) associated companies was to derive substantially from this facility. It is
referred to below in greater detail.

c) Although Dr Orme had consulted with the Treasury as explained in paragraph
6.10 above, he told us'® that his proposal for 250% allowances resulted from his

own thinking.

On 27™ January 1988 the Treasury considered the memorandum prepared by Dr
Orme.”" The minutes of that meeting show that the Treasury did not support Dr
Orme's proposals. The reason given was that help to the tourist industry should
be by way of direct assistance and not through the income tax system. Treasury
was agreeing that there should be help to the tourist industry, but not in the way
put forward by Dr Orme. A suggestion was made that the existing aid schemes
should be reviewed to see whether the proposals outlined in Dr Orme's paper

could be incorporated into those schemes.

The existing aid schemes were in fact reviewed in the middle of 1990, but, before

that, the issue of income tax capital allowances for tourist premises was taken a

" Mr Kelly Document Q18 Appendix 2 page 3

® Income Tax Act 1980 schedule 2: Library Document 2
° Evidence of Dr Orme Q63 Transcript Day 44 page 95
'% Evidence of Dr Orme Q63 Transcript Day 44 page 88

" co1
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6.14

6.15

step forward. This was in April 1990. Why there should have been such a delay
between 1988 and 1990 is not clear from the papers which we have available to
us, but no doubt the outright rejection in January 1988 was a material factor.
There was certainly a marked contrast with the speed with which the 250%

allowances were to come forward in the 1991 Order.

The step forward was the making by Treasury of the Income Tax (Capital Relief)
(Tourist Business) Order 1990. This was made by Treasury on 2™ April 1990,
and, as we have seen in section 5, made the modest increase of initial and
annual allowances from 15% and 2%:% respectively to 20% and 10%
respectively. This was not necessarily inconsistent with the January 1988
rejection of Dr Orme's 250% proposal as these increases were much less than
that, and accorded with earlier resolutions and statements from Treasury in 1987.
It did accord with the Assessor's fall back suggestion which he made in 1987 and

is noted at paragraph 6.8 above.

The Treasury Minister explained the proposal in his Budget Speech on 10" April
1990."> He introduced the proposals by saying that three years earlier it had
been stated that Treasury wished to review the provisions relating to relief for
capital allowances with the aim of simplifying the system. He said that Treasury
remained committed to the necessity of such a review. He went on to say that he
was conscious of the assurances given in 1987 that the tourist industry would not
be overlooked in such a review. He therefore made the modest increases
referred to. We have already made reference to the review of allowances
generally (see paragraph 6.8 to 6.10 above). It is quite possible to identify a
reference to the tourist industry not being overlooked in such a review when one
looks at the Assessor's paper to Treasury dated 29" April 1987 where, in
referring to the capital allowances regulations being redrafted later that year, one
sees the words "could include more favourable capital allowances for tourist

premises than currently provided"' (see paragraph 6.8 above).

' Hansard T1394 10.4.1990
3 Mr Kelly Document Q18 Appendix 1
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6.16

6.17

6.18

Although the increase in allowance was modest the Budget debate on that date,
and the debate on the Order on that date, gave portents of the advances which
were to follow. In the Budget debate Dr Orme said™ that this was a derisory
measure and would have no effect whatsoever upon the likely investment in
tourism in the near future. In the debate on the Order on the same date' Dr
Orme said that this provided no more incentive to invest in tourism than any other
industry on the Island, that he was entirely dissatisfied with the proposal, and that
he would be seeking at the first possible date to improve the proposition that had

been put to the tourist industry by this Order.

However the next event which may have played its part in reviving the proposal
was the Department of Tourism's tourist policy and strategy document, "Tourism
and Reality". This was debated in Tynwald on 17" July 1990 and it was there
stated by the Minister for Tourism, Mr Bell, that there was a need to upgrade the
general tourism product and that to ensure achieving the maximum return for the
taxpayer it was proposed to cease all then existing Schemes and establish the
single tourism development fund.' While this proposal was directed towards a
Scheme as opposed to incentive tax allowances, it did indicate that the
department was concerned with the improvement of the tourism product, and

may have been indicative of the philosophy which led to the next step.

Then Dr Orme carried forward his promises of April 1990. In a meeting of the
Department of Tourism on 15" October 1990"" he questioned the lack of
progress on his proposals for capital allowances on tourism investments. It is
noted in the minute that the Minister advised that Treasury had discussed the
whole area of capital allowances but was unsure as to what stage had been
reached. It was suggested that Mr Michael Ball and Mr Mitchell should contact
the Treasury with a view to establishing the then present position. Mr Ball was
Administrator in the department at that time. (Mr Mitchell's consultancy role and
his direct relationship to the Minister, Mr Bell, have been referred to in the Part

One Report, section 11 paragraphs 11.136 to 11.141.) It is also noted that Dr

" Hansard T1428 10.4.1990
'® Hansard T1460 10.4.1990
'® Hansard T2245 17.7.1990
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6.19

6.20

6.21

Orme agreed to furnish both Mr Ball and Mr Mitchell with copies of his
proposals’® which were the proposals which he had produced at the end of
1987."° Mr Ball, currently Director of Leisure at the Department of Tourism, told
us® that he was indeed tasked by his department in mid 1990 to seek to
progress with the Treasury the introduction of a tax incentive scheme for tourism.
He explained that there was then a series of informal discussions between
himself and Mr Mitchell on behalf of the department and the late Mr K Mathieson
who was the Treasury accountant allocated to the department, and that these
discussions culminated in the paper which he submitted to a departmental
meeting on 14" November 1990?" which as we have seen was very shortly

afterwards translated into legislation.

This paper was, in accordance with that Treasury minute, based upon Dr Orme's

idea in relation to the extent of the allowances.

The paper took note of the "Tourism and Reality" departmental policy document
and the need for government to prime private sector investment. It also
envisaged a developing role for rural tourism based on the conversion of rural
farm buildings. Central to its argument was that, although grant assistance
would play a role in encouraging development, it had to be recognised that the
size of the funds available would only be sufficient to "incentivise" a relatively
small number of priority projects. These priority projects would be such items as
fire safeguards and en suite provision.?? It was suggested that investment could
be encouraged through taxation and a new system of capital allowances was

proposed of up to 250% of capital cost over five years.

At that stage it was being proposed that the system be introduced on an
experimental basis and only within the accommodation sector, which did not
produce a great deal of government (tax) income, and so the proposal would not

therefore represent a real risk to government income at that time; and

'" Dept of Tourism minute 8.9.1990 Capital Allowances on Tourism Investments
'® Evidence of Dr Orme Q63 Transcript Day 44 page 93

' Mr Kelly Document Q18 Appendix 1

0 Mr Ball Document Q59 page 2

! Mr Kelly Document Q18 Appendix 6
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furthermore, it could, within its limited area of impact, be monitored more closely.
As to this last point, Dr Orme himself in a later departmental meeting on 20" May
1991 (after the Order was approved) said that there was a need to establish a
proven track record before looking to expand the proposals.?®> Mr Ball's paper
was submitted to Treasury and subsequently considered at a Treasury meeting
on 27" February 1991 following a cautionary submission by the Assessor which
was considered at that meeting. The events leading up to and beyond that
meeting and moving on to the approval of the 1991 Order are considered later.
Suffice it to say here that the submission of Mr Ball's paper to the Treasury
appears to have been the first point at which Dr Orme's concept of 250%
allowances was formally identified in inter-departmental terms since its original
consideration within the Department of Tourism some two and a half years
before. By comparison the rate at which it then progressed can only be

described, in the Commission's view, as unusual.

6.22 In summary, financial support for tourism in the 1980s was confined very largely
to a mix of grant and loan, potentially significant for smaller projects at the rates
offered but limited in overall terms by budgetary constraints and perceived
objectives. Support by income tax relief was more restricted because of the very
low rates of allowance which prevailed up to April 1990 despite the expansive
ideas of Dr Orme put forward three years before and known to the Treasury at
that time. The rates introduced by the (Capital Relief) (Tourist Business) Order in
April 1990 remained well below those advocated by Dr Orme, but the impetus to
raise them and the elements to which they applied was to accelerate rapidly over
the next two years. There is no indication of any evidence that the Mount Murray
development had any part to play in the history of these allowances before the
end of 1990. As seen in this sub-section the evidence is in fact quite to the

contrary.

6.23 Before looking further at the influence of the Mount Murray developer on the
history of the allowances we next consider briefly how and when the site was

assembled and which companies were involved.

%2 Evidence of Mr Ball Transcript Day 38 page 28
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ii)

6.24

6.25

The Early Group Land Bank Building at Mount Murray

At sub-section 11 (iii) of its Part One Report the Commission referred to the
discussions with government which took place before the first application at
Mount Murray was submitted in January 1991. Particular attention was drawn, in
paragraph 11.21, to the meeting on or before 14" November 1990 between Sir
Miles Walker, who was Chief Minister at the time, and Mr Spence acting as agent
for the developer. The submitted statement by Sir Miles Walker,?* confirmed
during oral evidence, was to the effect that the availability of sites for a hotel and
resort village, of which Mount Murray was only one, was discussed at that
meeting. Another one identified by Sir Miles Walker was the Howstrake site.?
He recalled that he had advised Mr Spence that it would be unlikely that the
developer would secure permission for permanent residential accommodation on

the Mount Murray site.

Notwithstanding the reference to other sites at that meeting, the Commission has
not seen evidence of such alternatives ever being identified by the developer
much less given any serious consideration, and it is beyond reasonable doubt
that the developer was targeting Mount Murray as its proposed location to the
exclusion of other possibilities at an early stage. This is consistent with the
evidence of Mr Paul Moore in his capacity as former Director of Conrad Hotels
(IOM) Limited, Radcon Village Resorts Limited, and then Mount Murray Country
Club Limited, which evidence was also referred to in the Part One Report.26 He
accepted that Radcon, to which Conrad Hotels changed its name shortly after the
submission of the outline application, had considered its strategy for this
development at Mount Murray during 1990.?” That strategy, we find, included the
assembly of the eventual site at Mount Murray, the evidence for which is largely

revealed in the land transfer details included in the evidence submitted to the

23 Dept of Tourism minute 20.5.1991

** Sir Miles Walker Document Q16

*® Sir Miles Walker Q16 Transcript Day 30 page 50
% Part One Report para 11.19

*" Evidence of Mr P Moore Transcript Day 8 page 46
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6.26

6.27

Commission by Mr P Karran® and in the deeds which the Commission has itself
inspected at the Deeds Registry. In the paragraphs which follow, reference

numbers are those derived from the Deeds Registry documents.

The sequence of transactions insofar as considered relevant, is set out in
diagrams A and B (see Annex 8), the latter being concerned with the land for the
golf course (excluding the 18" hole). It can be seen from Diagram A that sixteen
and three quarter acres of land including the lodge and hotel then known as the
Alex Inn were conveyed from Alex Inn Limited to Mount Murray Estates Limited
in February 1970 (Deed No 192). This equates substantially to the 20 acres
subsequently zoned for tourist accommodation in parkland in the Local Plan
(paragraph 3.29 of the Part One Report). The same area of land was conveyed
later in 1970 (Deed No 258) from Mount Murray Estates Limited to Mount Murray
Motel Limited. Also in 1970, Mount Murray Estates Limited acquired 32 acres
(Deed No 196) including 6 acres of land to the west of the C21 minor road (which
later became part of the golf course). The 26 acres to the east of this road
together with the 16% acres referred to above were then conveyed to Dollagh
Limited in 1978. This area of some 26 acres was eventually to form the main
development site at Mount Murray comprising the hotel and its facilities, the 175
houses and the 18" hole of the golf course. There is, however, no evidence
either within the various deeds themselves or from the directorships and
shareholders of the companies concerned to indicate that these early
transactions were part of a strategy for Mount Murray by the Anglo International

Group.

The 26 acres were then subject to a series of transactions, being transferred
briefly to Summerhill Limited on 23™ July 1987 and shortly thereafter, on 3™
August 1987, from Summerhill Limited to Leigh Estates (UK) Limited. Again,
none of these companies are shown to have had any identifiable links with the
Anglo International Group. More significantly the same land as in these two
transactions of 1987 was then conveyed from Leigh Estates (UK) Limited to

Grandeur Limited on 16" August 1990, and on the same day was conveyed to

% Mr Karran Document P1 Part VI File | Appendices 3, 4 and 5, and Part | Appendix 4 and Registry of
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6.28

Conrad Hotels (IOM) Limited. Mr Moore was a director of both these companies
in 1990 having been appointed to the former in August 1989.2° Additionally Mr
Moore indicated in evidence® that the shareholders of Grandeur Limited, that is
Claycroft Limited, Dalecroft Limited, Bala Limited and Ray Limited, were all
nominee companies held to the order of the Anglo International Group. Mr
Moore also confirmed that the land purchases at Mount Murray were funded by
the Anglo International Group, at least partly. He could not recall whether it was
100% funded by the Anglo International Group and he did not have access to his
records.>’ The influence of the Anglo International Group at that stage is

therefore readily apparent.

The Commission has already established, via the Companies Registry as
referred to at paragraph 11.19 of the Part One Report, that Conrad Hotels (IOM)
Limited was the true name of the applicant when the outline application (PA
90/1842) was submitted on 16" January 1991. (The formal name change to
Radcon Village Resorts Limited was made on 28" January 1991 and the further
change to Mount Murray Country Club Limited in June 1993). The Commission
is therefore satisfied that the land on which the hotel and its facilities, the 175
dwellings, and the 18" hole of the golf course were subsequently to be
constructed, had been assembled before the developer's agent, Mr Spence,
made the first pre-application contact with Sir Miles Walker, and with the officials
of the Departments of Tourism and Local Government and the Environment. The
nature of the land assembly for the main Mount Murray site reinforces the
Commission's doubt as to the seriousness of the developer's intent at any stage
to look beyond that site for the hotel and resort village it proposed to construct.
There is nothing exceptional in that nor is it a matter for criticism save to the
extent that the position put to Sir Miles Walker by Mr Spence in about November
1990 covered up the true picture which was that a decision to develop at Mount

Murray had already been taken.

Deeds reference in Annex 8

% Mr Karran Document P1 Part 1, A10

% Mr P Moore Document Q6 Supplementary Statement 15.12.2003 page 2
" Mr P Moore Q6 Transcript Day 40 pages 57 & 59
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6.29

6.30

6.31

So far as can be ascertained, Radcon Village Resorts Limited acquired the land
for the bulk of the golf course in five separate transactions which took place
between February and July 1992 as shown on Diagram B. We have referred in
the Part One Report at sub-section 12 (iii) to the planning applications for the golf
course which were: Initial approval 8" April 1992; detailed approval 22" May
1992; extension to golf course (details) 22" August 1992. These approvals are
consistent with the land acquisitions shown in Diagram B save in one respect.
All were submitted by Radcon Village Resorts Limited on the basis that the
company was the owner of all the land. This does not appear to have been
correct in respect of an area of 9.5 acres on the south side of the C21 minor road
opposite the hotel. This land was not acquired until May 1992 and was not in the
ownership of Radcon at the time of submission of the initial application.
However, this may have been an administrative oversight and the Commission
do not regard it as a matter of undue concern nor consider that it bears on the

issues addressed in this Part Two Report.

It is a proper conclusion in the Commission’s view, that the Anglo International
Group performed a central co-ordinating role at Mount Murray in both the
assembly of land as well as the securing of planning permissions. That is not in
itself a reason for criticism. It is common practice for developers to secure a site
in various parts, at various times, and through different agencies to avoid alerting
the market and driving up land prices.*> However, while it is the fact that the
nature and background of an applicant for planning permission is not in itself
material as to whether or not that applicant should be given planning permission,

the position is different in relation to tax matters.

If the developing company is in fact part of a group of companies, or controlled
by that group, that can be a very material matter insofar as taxation benefits are
concerned, and changes to the relationship a company has to a group can lead
to that group becoming immediately a substantial beneficiary of changes in
legislation. Furthermore it may be a reason for criticism if land, having been

assembled is put into the "name" of an employee by the developing company

2 Mr Willers, during evidence of Mr Gubay Q1 Transcript Day 27 page 14
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6.32

6.33

which claims at that point that it is not part of a group, legislation which is
especially advantageous in a group situation or a widening of its advantages is
then pressed for and the "employee's" company subsequently becomes part of a
group. We consider the implications of this from the perspective of negotiations
between the Mount Murray developer and the government in sub-section (iv)

below (paragraphs 6.66 to 6.72).

In any event the stage had been set in 1990 for the applicant company to
commence the planning approval process through 1991 and 1992. The
legislative process which affected the scale of income tax relief available to the
developer was contemporaneous with that process and it is the circumstances
surrounding this legislation with which the remainder of this section and section 7

are concerned

Discussion and Negotiations between the Mount Murray Developer and

Government

Reference has already been made in paragraph 6.24 above to the pre-
application meeting between Sir Miles Walker, the then Chief Minister, and Mr
Spence as agent for the developer, held on or before 14™ November 1990. This
meeting is commented on in paragraph 11.21 of the Part One Report. Sir Miles

Walker could not recollect®

whether Mr Spence had explicitly indicated at that
meeting that the intended development would not need a grant. However in a
later letter to him dated 19" October 1994, Mr Spence stated that the Notes of
Presentation,® which were to accompany the initial planning application, were
read out to, and left with, the Chief Minister at the time of the November 1990
meeting. It is clear from these Notes that a grant was not to be sought even
though they indicate awareness of the availability of the grants referred to in
section 5. In other words, Sir Miles Walker was presented with the position that

government might secure a large tourist development at no expense to itself.

% Evidence of Sir Miles Walker Q16 Transcript Day 36 page 19
* File Il pages 376 - 379 and evidence of Sir Miles Walker Q16 Transcript Day 36 page 20
% File A pages 27 - 32
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6.34 Mr Spence on behalf of the applicant was to stress at question 12 of the planning
application itself that “A government grant is not required if one adheres to the
concept.”® The same point was made in the letter accompanying the application
and addressed to Mr M Watson (then Chief Architect and Planning Officer) which
asked for it to be made clear to the Planning Committee that “if one strictly
adheres to the design concept as contained in the brochures and especially the
Buyer's Guide included with the application, no grant from the Isle of Man

Government is required.”’

6.35 The Notes of Presentation explain why no grant was required for the holiday
village, that is that the "investors" (not the owner company) put up the money for
the houses which in turn are made available to the hotel to rent out as bedrooms
which thus has financed for it, by others, the capital and interest cost of providing
the hotel bedrooms. In addition, the Notes of Presentation refer to the motel and
all its related facilities as works ("communal facilities") to be provided at the
company's expense.*® The Notes of Presentation do also refer*® to the attraction
for investors of the Island being a low tax area, and that, allied to the financial
services available, they get an even better return on their investment than
otherwise would be the case.”® So the developer is here referring to advantage

of both tax and no grant as two separate advantages.

6.36 There are two other relevant points about the Notes of Presentation. First,
further explanation of the concept shows that some 10% of the houses would be
residential and that profits generated from sale of houses is ploughed back into

the facilities and this appears to provide half the investment cost.*!

Second, when
the Notes of Presentation were produced and lodged with the planning
application, the capital allowances were still very small. The Commission
considers there is little doubt that the former of these two points would be a
significant factor in enabling Mr Spence to maintain that grant would not be

needed as he did in his letter to the Planning Committee with the initial

% File A page 13

%" File A pages 9 & 10
% File A pages 18 & 29
% File A pages 27 - 28
O File A page 30
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6.37

6.38

application as we have noted in paragraph 6.34 above. This is a typical aspect
of the important link between the irregularities in planning matters, and those
relating to finance, with the latter being used to provide added persuasion on the

merits of granting planning permission.

It is relevant also to draw attention to this initial stance taken by the developer
with regard to funding because it did not then have the emphasis upon the
claimed dependence on income tax relief which was subsequently put forward by
the developer as the legislative changes to the income tax regime were to
progress later in 1991 and 1992. In the letter referred to in paragraph 6.33
above, Mr Spence was by 19" October 1994 maintaining that both departments
[Tourism and Treasury] were fully aware of the importance for the viability of the
project of appropriate tax allowances being available for the whole of it.*2 This
clearly sought to emphasise the importance of the housing having tax
allowances. However neither the documentary evidence of the time, nor the oral
evidence given to the Commission suggest that income tax relief as a form of
subsidy was so fully part of the developer’s strategy in 1990 and early 1991 or
that it was discussed with Ministers or officials with that emphasis in that period

as Mr Spence might later appear to maintain.

The emphasis was primarily on grant and the absence of need for it as we have
noted in paragraphs 6.34 to 6.35 above, and as is reinforced by a letter faxed by
Mr Spence to Mr Mitchell of 23" May 1991, and by a later letter he sent to the
Secretary of the Planning Committee on 8" May 1992.** There seems little
doubt that this was used as an argument in the securing of planning permissions.
Later claims were to be made® that the project was (always) tax driven. This
was not consistent with the initial stance taken with regard to grant; we have
seen no contemporary supporting evidence, at least in 1990 and early to mid
1991, and, as just explained, the contemporary emphasis does not support the

claims.

*! File A page 31

2 File Il pages 378
* File A page 63
** File A page 119
* File A page 133
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Mr Moore in his evidence said that he did not think that tax relief was as crucial

1,46 while

as Mr Spence did, and described it as very, very important but not crucia
Mr Willers said he did not really think the Mount Murray scheme was tax driven
although it obviously played a significant part.*” Mr Moore and Mr Willers were,
or are, directors or officials of the developing companies and therefore do provide
persuasive evidence on this issue, and whilst we have noted at paragraph 2.61
the acceptance by Mount Murray Country Club Limited as part of its Case to the
Privy Council that the obtaining of capital allowances was a consideration in its
decision to proceed, even to the extent that they might not have proceeded
without it, and we will consider the implications of all the above in our
conclusions, we nevertheless note here that tax did not figure with such
emphasis in the developer's early submissions to government whilst flexibility in
the use of the housing did. In the light of all the evidence there is every reason to
conclude that Mount Murray would have proceeded without the new enhanced

income tax reliefs.

A further factor for the developer in 1990 so far as any grant was concerned
would have been its size and the procedures for getting it. Mr Spence was
aware of the grant and loan regime as is clear from the Notes of Presentation
accompanying the first planning application in January 1991 which refers to
grants of up to 40% for hotel construction. He also referred to grant and loan in a
letter to Mr Bell dated 29" April 1991, although he claimed then that “as is usual
with tourist related developments, financial inducements of this nature are
avoided if possible because of the ‘red tape’ which is usually attached to them.”*®
We know that the "red tape" involved a very full disclosure of the affairs and
finances of the developer,* which is contrary to the philosophy displayed by the

Mount Murray developer.*

“5 Evidence Mr Moore Q6 Transcript Day 40 pages 50 & 51

" Evidence of Mr Willers Q2 Transcript Day 37 page 80

** Mr Toohey Document Q10, letter Spence to Bell 19.4.1991 Letter to the Commission dated 18.9. 2003
from Mr Toohey, CEO Dept of Tourism Attachment No 2

9 File C2 page 262 Scheme of regulations for grants and loans section 5

% Paras 6.66 to 6.68
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He would equally likely have been aware of the Ilimited budget which
underpinned grants and loans which we have noted in section 5 above. It would
certainly be surprising if the figurehead of such an experienced developer®’ had
not researched that grant budgets were very small and that even 40% of
development costs would substantially exceed the whole of the Department of
Tourism's budget.”® Mr Spence had already indicated in a letter dated 14™
November 1990 to Mr Barry Vannan that the investment would be in the region of
£20 million®® and while it might have been technically feasible to consider grant
funding even for such a large sum, this would have surely appeared both
unrealistic and unappealing, because any application in excess of £50,000
required Treasury approval® and would in all likelihood have to go to Tynwald>°.
It would also have required a business plan and other support documentation as

the grant regime lays down.>®

Whether that realisation was a factor in the developer’s later emphasis on
income tax relief is not clear. Mr Spence’s emphasis on no grant being required
may or may not have been intended to leave the developer in a position where
other forms of financial support could be freely considered without appearing to
lessen the attraction to government but it would certainly have been an incentive
to grant planning permission. It also has to be borne in mind that Mr Spence, as
we have noted in paragraph 6.34, placed at least equal emphasis on maintaining
the design concept underpinning the application which implied flexibility, which
included permanent residential, in the use of the housing. That is evident from
his letter to Mr Bell of 29" April 1991 which we have referred to above at
paragraph 6.40 and in which he says that "without either a grant or the removal
of the occupancy condition restriction, this scheme will not proceed."’” This
reinforces the Commission's conclusion that initially income tax relief was not

critical to Mount Murray and that the large tax benefits from the 1991 Order were

*" Part One Report sub-section 17 (ii)

°2 Evidence of Mr Ball Q59 Transcript Day 38 page 33

*3 File A page 185

** File C2 page 259 Scheme of regulations for grants and loans section 3

%% Evidence of Mr Ball Q59 Transcript Day 38 page 33; Mr Cashen Q17 Transcript Day 33 pages 44 & 45;
Mr Gelling Q23 Transcript Day 37 pages 56 & 57; Mr Kelly Q18 Transcript Day 42 page 21; Mr Toohey
Q10 Transcript Day 44 page 45

%% File C2 page 260 Scheme of regulations for grants and loans section 4

" Mr Toohey Document Q10 letter Spence to Bell 29.4.1991
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a matter of later realisation, of which the developer, not surprisingly, took full

advantage.

In any event, whether support is provided via income tax relief or a grant, the
effect is much the same, in that the Isle of Man taxpayer either funds the grant or
is required to make up for the tax which is not paid due to the allowances given.
This point was put to Mr Bell,*® the Minister for Tourism at the time, during his
giving of evidence. He agreed that there was no real difference between grant
and tax relief, just a different way of dealing with them, but he maintained that the
tax relief contribution would only link in when the business itself made profits
which would later bring financial benefit to the community and the exchequer.*
In saying that, Mr Bell appeared to assume, erroneously as it turned out, that tax
relief was dependent on profitability of the development project. Group relief he
stated, was not discussed in 1991 and that, at that time, he did not understand
it.** However he acknowledged that tax relief could be applied to any associate
companies in a group situation and that these might be earning profits in a field
which is not tourism.®' In his written submission to the Commission following the
completion of oral evidence Mr Bell said that it was a misleading gross
oversimplification to equate cash grant and tax relief. Under the latter there is
only a loss if the taxable profit would have come to the Island irrespective of the
tax relief available. If it would not have come to the Island without the tax relief
incentive then there is no loss to the taxpayer, he said. We have concluded that
the Mount Murray development would have come to the Island irrespective of the
tax relief. However we deal with this issue in more detail in our conclusions at

sub-section 8 (v) below.

We return to the fundamental significance of group relief later in this report. We
consider here the relationship between the Mount Murray development and the
changes to allowances for tax purposes which were made in 1990 and early
1991. We have noted in sub-section 6 (ii) above the circumstances leading to

Treasury approval of the Income Tax (Capital Relief) (Tourist Business) Order

%8 Evidence of Mr Bell Q9 Transcript Day 36 pages 44
% Evidence of Mr Bell Q9 Transcript Day 36 page 44
% Evidence of Mr Bell Q9 Transcript Day 36 page 44
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1990 on 2™ April 1990. The evidence of land assembly in sub-section 6 (iii)
shows that the Mount Murray scheme, if not in existence, was in preparation
during 1990, but the Order was approved some six months before Mount Murray
became the subject of consultation with government, and it was not brought in for

any other reason than to assist investment within the tourist industry as a whole.

The process leading to the next relevant change, the introduction of the Income
Tax (Capital Relief) Order 1991 which had effect from 6™ April of that year, was
to become closely linked with steps taken by the Department of Tourism to revive
the proposal for 250% capital allowances and to seek a reconsideration by

Treasury of that proposal.

We have noted at paragraph 6.18 above that those steps involved informal
discussions between Mr Ball and Mr Mitchell on behalf of the Department of
Tourism, and Mr Mathieson, the then Treasury Accountant allocated to the
department, and culminated in the paper considered initially on 14™ November
1990 and forwarded to Treasury on the same day.®> The proposal was a re-
presentation of a system of capital allowances up to 250% of capital costs over
five years as explained at paragraph 6.20 above. It was recommended as a low
risk, low cost idea on an experimental basis and within the accommodation
sector only where its impact could be monitored more closely® it being within a

limited area of operation.

The Assessor’s response was contained in a paper to Treasury on 18" February
1991. % The paper was negative in tone and referred to other options including
an allowance of 100% for approved schemes on the line of enterprise zones in
the United Kingdom. It also referred to the time which would be taken to
introduce new regulations if relief was in excess of 100% and pointed out that
this rate was the rate then granted in respect of plant and machinery. At a
subsequent Treasury meeting on 27" February 1991 support was not given to

the proposal but the Assessor was charged with researching an alternative

®1 Evidence of Mr Bell Q9 Transcript Day 36 page 44
%2 Mr Ball Document Q59 page 2
% Mr Ball Document Q59 Annex 1

105



option of 100% initial allowances (with the exclusion of grants). The research
was not reported back to Treasury. Nevertheless, according to Mr Kelly’'s
evidence,® the Budget Strategy Group had picked up the enhancement of the
allowances for tourist premises as something to be promoted in the Budget. The
amount was determined at 100% and this formed the substance of the Order
referred to in paragraph 6.45 above. The Order therefore stems from that
Budget process and may be seen as a further interim step in the sense that it
derived from the continuing efforts in 1990 and early 1991 by the Department of
Tourism to progress the capital allowances proposals and the reactions of the

Assessor and Treasury.

6.48 Subsequently, and of significance to the development at Mount Murray, the
consultations with the Department of Tourism instigated by the Treasury
following its meeting on 27" February were overtaken by political intervention
culminating in a meeting (without officers) between Mr Bell, Dr Orme, and the
Treasury Minister, Mr Gelling, on 20" March 1991. The particular circumstances
relating to this meeting are referred to in greater detail in sections 6 (vi) and 6
(vii) below which consider the Department of Tourism’s overall involvement in the
tax reliefs which were secured for Mount Murray, and its liaison with the
Treasury. In this context we note again that the Assessor had not, before that
meeting, reported back on his task of researching an alternative option. We also
note that the resolution effectively rejecting the proposal by Treasury in January
1988% had not been rescinded.  Notwithstanding the concerns of Treasury
officials, the proposal for 250% allowances was adopted, and the intent to
introduce it included in Mr Gelling’s Budget Speech. The proposal was described
as "unprecedented" by the Assessor, Mr Kelly,%” and Mr Dawson, former Chief
Financial Officer to the Treasury, in his evidence to us, described it as so unusual
that he did not think that it would be acceptable to Treasury.®® It was eventually

to be incorporated into the Income Tax (Capital Relief) (Tourist Business

% Mr Kelly Document Q18 Appendix 7

® Evidence of Mr Kelly Q18 Transcript Day 32 pages 37 & 38
66 Paragraph 6.12 above

®7 Evidence of Mr Kelly Q18 Transcript Day 42 page 28

® Evidence of Mr Dawson Q60 Transcript Day 40 page 9
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Incentive Allowance) Order 1991 (the 1991 Order) approved by Tynwald on 15"
October 1991.%°

6.49 The Commission finds the political decision taken on 20™ March 1991 to be of
material relevance to the scale of income tax relief which the developer at Mount
Murray was eventually able to secure. The nature and scale of the Mount Murray
scheme and its potential importance to the tourist industry on the Isle of Man
were by then clearly apparent to both Mr Mitchell and Mr Bell and an outline
approval had already been given on 22" February 1991 (PA 90/1842). The
Commission have been concerned therefore to establish the extent to which, if at
all, the Mount Murray project influenced the decision on 20" March 1991, but has
not found evidence of telephone calls, correspondence, or other documentation
to indicate any direct influence or pressure being brought to bear by the
developer on officers or Ministers either in the Treasury or at the Department of

Tourism.

6.50 Mr Bell acknowledged in his evidence that “we were aware that the scheme

n70

[Mount Murray] would qualify [for tax allowances]”’” and that if the scheme was

approved in its entirely by the tax authorities for any particular proposal it would
deliver up to 50% of the cost.”
Minister clearly took that decision that day”’? (the 20" March 1991). Dr Orme for

his part said that he does not recall that he walked away from the meeting

He also accepted that “Yes, the Treasury

thinking that he had succeeded, but was unable to say that the decision was not
made on that date.”® Returning to Mr Bell, when asked whether Mount Murray
was on his mind at the time of the meeting, he accepted that he was “aware of it”
and knew that it was a substantial hotel development with some leisure facilities’
but maintained that “a number of hotel developments on the Island over the
subsequent years have benefited as well. It [the 250% allowance] was not just

»n75

with Mount Murray in mind. Pressed as to why the scheme only appeared

% Mr Kelly Document Q18 para 14 and Appendix 18
"% Evidence of Mr Bell Q9 Transcript Day 36 page 42
" Evidence of Mr Bell Q9 Transcript Day 36 page 43
"2 Evidence of Mr Bell Q9 Transcript Day 36 page 53
"3 Evidence of Dr Orme Transcript Day 44 page 101

" Evidence of Mr Bell Q9 Transcript Day 36 page 61
’® Evidence of Mr Bell Q9 Transcript Day 36 page 58
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finally to come forward when Mount Murray came into the picture, Mr Bell
attributed this solely to the political delays inherent in taking a new scheme
through the system.”® We have already (at paragraph 6.13) noted that the

Treasury rejection in January 1988 was likely to be material in the delay.

So far as the Treasury Minister was concerned, Mr Gelling agreed in evidence
that the Department of Tourism would “certainly know” about Mount Murray, but
maintained that it did not appear that he had been told himself. “I would not have
known at the time who was in the frame as to what development might take

place.”””

The Commission comments further on the 20™ March 1991 meeting in its
conclusions, but it bears mentioning here that both Mr Mitchell, as Development
Officer, and the Minister, Mr Bell, to whom he was directly answerable, were by
then closely involved with the developer and with the planning officials. It is
inconceivable that the Minister would have been unaware of the incentive that
allowances of 250% would represent in tax terms at Mount Murray even though
both plant and machinery and leisure facilities were not allowable elements at
that point. Additionally no evidence was put before the Commission of any other
major scheme being “in the frame” at that time. Mr Bell himself indicated that
with regard to the amending Order Mount Murray “was a catalyst because it

presented us with a specific scheme for the first time.””®

Details of how the 1991 and 1992 Orders were to emerge, how they came to be
drafted as legislation, and their progress through to Tynwald are dealt with in
sub-section 6 (vii)). We have noted the absence of any contemporaneous
documentary link between the developer and the making of the first of these
Orders. Nevertheless, as explained in paragraph 6.39 above, the issue of tax
had been drawn to attention and it was clearly a matter of importance for the

developer. Furthermore Mr Bell and Mr Mitchell had been aware of the Mount

’® Evidence of Mr Bell Q9 Transcript Day 36 page 59
" Evidence of Mr Gelling Q23 Transcript Day 37 pages 27 & 28
’® Evidence of Mr Bell Q9 Transcript Day 36 page 49
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Murray proposals for some time’® at the point when the decision was made on
20™ March 1991 to raise capital allowances to 250%, but Mr Bell's evidence was
that the 1991 Order was not introduced purely as a response to Mount Murray®°
but derived from Dr Orme's earlier ideas, from consultation within the industry,
and from the eventual acceptance by the Treasury of the need for better

incentives for the tourist industry as a whole.

By contrast the involvement of the developer in the evolution of the 1992 Order
was direct. Mr Nugent of Pannell Kerr Forster was instructed in December 1991
by Mr Spence in his capacity as Director of Radcon Village Resorts Limited. Mr
Nugent agreed in evidence that the developer's objectives for tax relief for
development were “to obtain and maximise whatever legitimate tax reliefs were
available”.®'  Mr Nugent was emphatic that he had no involvement in the
promotion or lobbying or preparation of the Order made earlier in 1991 but he
accepted that to a degree he was instrumental in bringing forward the provisions
of the Income Tax (Capital Relief) (Tourist Business Incentive Allowance)

(Amendment) Order 1992 (the 1992 Order).®

Mr Nugent initially raised the matter of capital allowances for tourist premises
with the Assessor, Mr Kelly, in a letter dated 6" January 1992.2% In it he referred
to a number of clients requesting information on this subject and agreed when
giving evidence® that Radcon was one of these. Amongst the points he raised
were the rate of allowance and whether it would apply over the whole period of
expenditure, the categories of capital expenditure which would qualify, and
whether any losses created using the 1991 Order would be available for loss and
group relief in the normal way. From the reply to Mr Nugent's letter by Mr
Kennaugh, the Deputy Assessor, dated 12" February 1992 it could be inferred

85

that group relief was applicable,”™ an issue which Mr Nugent described as

" Part One Report para 11.140

8 Evidence of Mr Bell Q9 Transcript Day 36 pages 58 & 59
8 Evidence of Mr Nugent Q25 Transcript Day 35 page 9

8 Evidence of Mr Nugent Q25 Transcript Day 35 pages 10
% File | page 29

8 Evidence of Mr Nugent Q25 Transcript Day 35 page 20
% Evidence of Mr Nugent Q25 Transcript Day 35 page 21
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“absolutely fundamental.”® Mr Kennaugh's reply also stated that categories of
qualifying expenditure would be the same as laid down for industrial buildings in
the United Kingdom.

Mr Nugent wrote to Mr Mitchell on 18" February 1992 following a meeting shortly
before. His letter, in the context of income tax allowances, specifically refers to
the "financial assistance" available to tourist operators as a substantial factor as
to whether specific tourist operators would proceed. He also refers to points
discussed with a view to obtaining clear guidance from the Tourist Board and the
Assessor of Income Tax.?” In the same letter Mr Nugent writes that it would be
important for Mr Bell to be present at such a meeting. There is no other record of
the preceding meeting and Mr Nugent in evidence stated that he tended to use
the correspondence itself as a record of conversations.®® Mr Nugent was to write
further to Mr Mitchell basically referring to the same three matters on no less than
six separate occasions up to 26™ May 1992, this correspondence being notable
in that at no stage does it appear to have been acknowledged, disputed or

otherwise replied to by Mr Mitchell.

In the letter to Mr Mitchell of 18" February 1992, it is stated that a copy was sent
to the Income Tax Division, although no such copy exists on the Assessor's files.
Mr Nugent also wrote directly to the Income Tax Division on 4™ March 1992%° as
a further follow up to his letter of 6™ January 1992 raising the question of the
applicability of group relief in circumstances of rental. He also made several
indications in the correspondence of his assumption that the Treasury would be
aware of what he was seeking, and on 22" and 26™ May 1992 stated that he
was copying the letters of those dates to the Treasury. Nevertheless it is the
Assessor's evidence that it was not until May 1992 that he, the Assessor,
became properly aware of the tax negotiations which were being conducted by
the Department of Tourism. This awareness followed an internal meeting which
Mr Kennaugh had with Mr Mitchell,®® and a meeting which Mr Kennaugh

% Evidence of Mr Nugent Q25 Transcript Day 35 page 21
¥ File | page 35

% Evidence of Mr Nugent Q25 Transcript Day 35 page 26
% File | page 102

% File | pages 119 - 122
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apparently had with Mr Nugent on 26" May 1992.°" We return to the implications

of this below.

6.58 Asked by the Commission why, as a professional tax expert, Mr Nugent had
chosen to spend several months discussing such matters with a department
having little competence or responsibility in this field, he stated that given that it
seemed to be a Tourist Board initiative, and given that it would first of all, before
they got the allowances, require the input of the Department of Tourism, he
thought it was appropriate at that stage initially to make contact with the
Department of Tourism.*>  Mr Nugent later in evidence stated that ... having the
Department of Tourism onside, as it were, was a useful exercise but | had

assumed there would be proper liaison with the tax office”

and he agreed that
he was hoping that the Department of Tourism “would persuade the Income Tax
people” to his point of view.** For these discussions to take place as they did
was improper. Nonetheless we do not consider it appropriate to attach blame to
Mr Nugent for engaging in them. There is evidence of early discussion with the
Income Tax Division a consequence of which may well have been that Mr
Nugent believed that contact by him with the Department of Tourism was
anticipated by the Treasury. This could have been a misunderstanding on Mr
Nugent's part, as we accept the evidence of Mr Kennaugh that he, Mr Kennaugh,
had intended that any contact with the Department of Tourism at that stage
should have a very limited objective relating to registration of qualifying premises,
but we do not find on the evidence available that this can truly lead to any
questioning of Mr Nugent's belief to which we have just referred. On the other
hand we do find, quite positively, that the matters which were discussed did
amount to technical interpretation of whether items were, or were not, allowable
for tax reliefs and that this was a matter for the Assessor and not for the
Department of Tourism. Nevertheless, if Mr Nugent believed that he had been
invited by the Treasury to discuss matters with the Department of Tourism, if he
believed that the Income Tax Division was being kept informed as to the nature

of the discussions (and we find that there are reasonable grounds which could

" File | page 131
%2 Evidence of Mr Nugent Q25 Transcript Day 35 page 27
% Evidence of Mr Nugent Q25 Transcript Day 35 page 67
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lead to each of these beliefs), and given that the Department of Tourism did
freely discuss matters with Mr Nugent in some detail, then the Commission would
not wish to lay blame upon him for engaging in these discussions. Mr Nugent did
however say that he saw it as an "error of judgement" on his part in pressing

matters too far with the Department of Tourism.*°

It is also accepted by the Commission that in approaching the Department of
Tourism Mr Nugent was not looking to create tension between the Department of
Tourism and the Treasury. The Commission do find that the Treasury were not
fully or properly informed as to the detail/nature of negotiations which followed
this approach and were therefore compromised, but that is not a matter for which
Mr Nugent should be blamed, as it appears that he was seeking to keep the
Treasury informed and that he had a reasonable expectation that there would be
effective liaison between government departments on these matters. And it
should be noted that in his letter to the Commission dated 24™ April 2004% the
Assessor does say that he feels that his position was compromised by the events

in question. We return to this point in our conclusions.

Returning to Mr Nugent’s continuing correspondence with Mr Mitchell, it is clear
that the Department of Tourism was rapidly made aware that the purpose of
negotiations was to support the Radcon Mount Murray development. In evidence
Mr Nugent referred to the negotiations as being "very quickly turned into a
specific issue with regard to Radcon” and, when asked if it was important in his
mind from the beginning agreed “Absolutely. | make no pretence about that.”’
Confirmation of this position was also evident from the schedule which Mr
Nugent attached to his letter of 24™ February 1992 to Mr Mitchell (an update of
an earlier version) headed “Review of Typical Items included in a Hotel or

Holiday Village Development.”®®

No other such development was being
contemplated at the time as Mr Mitchell and Mr Bell would have been well aware.

Equally significant in the schedule was the final column headed “Relief for

% Evidence of Mr Nugent Q25 Transcript Day 35 page 67
% Evidence of Mr Nugent Q25 Transcript Day 35 page 43
% See Annex 9

9 Evidence of Mr Nugent Q25 Transcript Day 35 page 27
% File | pages 41 to 51
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TBA/TBIA as agreed at the 21.2.92 meeting”. This included numerous detailed
items of plant and machinery as well as a range of leisure facilities, none of
which were ever contemporaneously challenged by Mr Mitchell or anyone else as
not being agreed at the meeting. This absence of comment was later to prompt
the then Assessor, Mr Kelly, in an internal meeting on 30" July 1992 to say that
“absence of an opposing response can sometimes in law be interpreted as

»99

agreement. At the same meeting he warned firmly against allowing one

department to be played off against another in this matter.

It is of significance, and indicative of the pressure which Mr Nugent placed on the
Department of Tourism that the meeting of 21%' February 1992 included Mr Bell,
the Minister. This was the meeting which, as described at paragraph 6.56 above,
Mr Nugent had requested with Mr Bell before he (Mr Bell) went away, saying that
it was important that Mr Bell be present. Mr Nugent said'® that the meeting
reviewed the matters referred to in his letter of 18" February including the
schedule. These of course were the matters encapsulated by Mr Nugent as
being "financial assistance" which was a substantial factor in whether tourist
projects went ahead (see paragraph 6.56 above). He felt it was "a fair
assumption" that Mr Bell understood what the meeting was about and he (Mr
Nugent) assumed there was agreement to what he set out in his subsequent
letter.””’ He added that he could only assume that he wanted everyone,
including the Minister, to be aware of what he felt the decisions to be before the
Minister went away. He further added that the decisions'® were items agreed at
that meeting as items which should qualify for allowances, that is tax relief. He
said it was inconceivable that Mr Bell did not know that the scheme was tax

driven following this meeting.'®

The letter of 18" February 1992 is also relevant to Mr Bell's knowledge. This
was the letter to Mr Mitchell which stressed the importance of Mr Bell's presence

at the imminent meeting. The letter carefully set out the important matters which

% File | page 235

1% Evidence of Mr Nugent Q25 Transcript Day 35 page 37

%" Evidence of Mr Nugent Q25 Transcript Day 35 pages 37 — 39
'%2 Evidence of Mr Nugent Q25 Transcript Day 35 page 39

1% Evidence of Mr Nugent Q25 Transcript Day 35 page 86
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Mr Nugent wished to discuss at the meeting and given its clarity in setting out
what Mr Nugent was seeking to achieve at the requested meeting, and the close
working relationship'® at that time between Mr Mitchell and Mr Bell, it would be
illogical for it not to be shown to Mr Bell, and for Mr Bell not to have read it. Mr
Bell would therefore have been well aware that a substantial factor in the
decision making process [with regard to whether or not tourism projects would
proceed] was the financial assistance available; because this was written in the
first paragraph of Mr Nugent's letter. Financial assistance was then clearly
identified in this letter as the tourist business tax allowances and tax incentive
allowances,'® and Mr Bell accepted in evidence that the developer and his agent
(Mr Nugent) saw such allowances as financial assistance.'® We comment later
on the wisdom or otherwise of the Minister's direct involvement in a meeting
where matters of technical detail which were outside the remit of his department,
were not only discussed but also agreed according to a subsequent letter'®’

which was not disputed.

As we have noted above (paragraph 6.57) Mr Nugent's letter of 18" February
1992 to Mr Mitchell had been said to be copied to the Income Tax Division but it
also referred to an earlier meeting with Mr Kennaugh. However, it was not until
18" May 1992 when Mr Mitchell spoke to Mr Kennaugh about the matters he had
been discussing with Mr Nugent,'®® that the Assessor became properly aware of
the degree of detail which these discussions had covered. Thereafter, as we
have also noted in paragraph 6.57 Mr Nugent copied to Mr Kennaugh two further
letters he had written to Mr Mitchell dated 22" and 26™ May 1992, the latter

being preceded by a meeting with Mr Kennaugh.'®®

The liaison or lack of it between the two departments is considered in sub-section
6 (vi). However Mr Kelly, in his written statement did refer to the serious
concerns he had as to the extent of the correspondence between the Department

of Tourism and Pannell Kerr Forster in relation to detailed taxation matters to

'% Part One Report paras 11.136 - 11.141
1% File | page 35
1% Evidence of Mr Bell Q9 Transcript Day 36 page 88
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"0 The Commission

which the Income Tax Division had not been party.
considers that this comment reflects quite clearly why such issues are important

and why they need to be set out in detail in our report.

Mr Mitchell later wrote to Mr Nugent on 2™ June 1992 indicating, amongst other
things, that his department would enter into negotiation within government to
explore an extension of allowances on a selective basis.""’ Mr Mitchell also
wrote to Mr Kelly on 7" August 1992 after internal discussions at board level
requesting that consideration be given to a widening of eligible areas to at least
include the golf course and, if possible, plant fixtures and fittings within the
curtilage of the hotel and facilities building."”? Mr Nugent’s efforts on behalf of
Radcon had not secured agreement on all the matters identified when
discussions began in January 1992 (see paragraph 6.55 above), in particular
concerning the period over which prevailing rates would apply. This was as a
result of the Assessor's interventions. However Mr Nugent did specifically secure
consideration of a widening of the categories for capital expenditure, and after a
meeting on 27™ August 1992 between the Assessor, Mr Nugent and Mr Spence,
Mr Kelly said he would approach Treasury and seek their view on extending the

incentive allowance in the manner requested.’"®

We have at paragraph 6.31 noted the significance of a developer company being
part of a group of companies so far as tax advantage is concerned, and how
criticism can be levelled if land is assembled, put in the "name" of an employee,
and that is changed to a group company situation after pressing for a change in
legislation. Relating this to the circumstances at Mount Murray, Mr Moore in a

t'" referred to an agreement dated 1% June 1992

supplemental statemen
between Radcon Village Resorts Limited, Gary Spence and Anglo International
Holdings. This agreement identifies Mr Spence as the beneficial owner of
Radcon, that Radcon was the owner of the land at Mount Murray, and that

Radcon would receive substantial tax allowances in relation to part of the

' File | page 131
"% Mr Kelly Document Q18 para 28
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File | page 143

"2 File | page 240
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development works, but also indicates that he (Mr Spence) was required to
guarantee payment of the construction contract by Fairport (a company owned
by the Anglo International Group). Mr Spence agreed to charge all his shares in
Radcon to Anglo International Holdings in support of this guarantee. Mr Spence
was subsequently unable to meet that obligation and Anglo International
Holdings took over his shares in October 1992 effectively bringing Radcon (and

the Mount Murray land and the tax allowances) into the group.

However, the Commission is aware from a memorandum written by Mr Willers''®
on 8" September 1991 that Mr Spence was an employee of Anglo International
Holdings at that time and by inference for a period prior to that, including late
1990 and the whole of 1991, and remained a director of Radcon (later Mount
Murray Country Club Limited) until 1997. Mr Nugent argued to the Commission
that the taking of Radcon into the Anglo International Group in October 1992 was
not preplanned and was a normal commercial transaction. However, whatever
Mr Nugent's understanding of the position, it is difficult not to come to the view
that it was preplanned, in the light of the highly curious agreement described by

Mr Moore.

The note of the meeting of 27" August 1992 however records Mr Spence and Mr
Nugent as stating that there were no associated companies (with Radcon) at that
time (although this was to be checked). This may have been technically correct
but Mr Spence would have been aware at that meeting of the 250% allowances
recently approved by the Treasury and shortly to be approved by Tynwald, and
the agreement referred to in paragraph 6.66 above, effectively confirms that.
The meeting also records that it was stated that all the shareholders of Radcon
lived in Carolina and had no other links with the Isle of Man. This is quite
inconsistent with the agreement referred to in paragraph 6.66 and to the
memorandum of 8" September 1992 referred to in paragraph 6.67. These,
respectively, indicated that Mr Spence was the beneficial owner of Radcon and
that he was an employee of Anglo International Holdings, a well known Isle of

Man company. There clearly was a link with the Isle of Man and Mr Spence did

"4 Mr P Moore Document Q6 15.12.2003
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not appear to be spending very much time living in Carolina. The very
considerable tax advantages which such allowances would give to a large group
such as Anglo International were Radcon to become part of it would also have
been evident. Mr Kelly on 27™ August 1992 was given the understanding that he
would be pressing for an Amendment Order relating to a single company, and he
would be unaware of the agreement referred to in paragraph 6.66 above and
which dated from 1st June 1992. In the Commission's view, Mr Kelly, if not
misled, was left with an incomplete picture of Radcon's affairs. However, this

was part of the lobbying process and not part of any actual claim for allowances.

On the basis of the above and on the pattern of land assembly, the Anglo
International Group did not just have a co-ordinating role at Mount Murray but

were the driving force behind the development throughout.

Mr Nugent subsequently wrote to Mr Kelly on 3™ September 1992 seeking,
amongst other things, agreement of his understanding that “the allowances will
be granted as if the expenditure is incurred on the first day of trading and that
any resulting loss will then be fully available for use in accordance with the Taxes
Acts”,"® in other words, group relief would apply. The Treasury did agree on 9™
September 1992 to extend the provisions of the 1991 Order but subject to limiting
the application of group relief.""” Although the Treasury later concluded that it
was not possible to do this as part of subordinate legislation, it continued in
pursuit of limitations to be introduced alternatively as part of the next Income Tax
Bill. The same Treasury meeting authorised the Assessor to communicate this
decision which was subject to Tynwald approval to Radcon Village Resorts

Limited.'"®

Unusually Mr Nugent sought and was given an opportunity to comment on the
draft Amendment Order itself. When asked about this he could not recall a

previous situation where he had received a draft direct from government.'"®

115 c8ss
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There is no evidence of anyone else outside government being thus consulted
which, as the Commission see it, demonstrates again the specific tailoring of the
Amendment Order to Radcon and Mount Murray. Indeed on 22" December
1992 the Assessor wrote to Mr Mitchell saying "I have enclosed a copy of the
proposed amendment which should satisfy Radcon".'®® The Treasury approved
and signed the Order on 23" December 1992 and it was approved by Tynwald
on 20" January 1993.

By that time Mount Murray Country Club Limited (formerly Radcon) had become
part of the Anglo International Group.'" Mr Nugent claimed'?? that there was no
pre-planned intention for Radcon to go within a group structure, as far as he was
aware and it was not part of his tax planning for the project. However, as noted
in paragraph 2.61 above, Mount Murray Country Club Limited acknowledged in
their Case to the Privy Council that trading losses were to a large extent
surrendered by way of group relief and it is difficult to see how this advantage
would not have been apparent at an early stage and the Commission consider
this matter further in its conclusions. What is clear at this point is that an
Amendment Order was secured specially targeted at Mount Murray which, on the

basis of the costs given by Mr Nugent,'?®

meant, as then understood, that a tax
saving of £1.9 million could be achieved. In fact when the Mount Murray Country
Club Limited became part of the Anglo International Group it was a change of

significance.

Mr Spence maintained through this process that Mount Murray was a tax driven
project, as for example in a letter he wrote to Mr Mitchell dated 21st July 1992
claiming that the project only proceeded on the basis that the whole of the
expenditure would be allowable.’®  However we have referred earlier, in
paragraph 6.42, to the degree to which the development at Mount Murray was

dependent on income tax relief to the extent that it would not otherwise have

120 File | page 285
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proceeded, and have noted that the evidence does not support such a view. We

return to the implications of this in the next sub-section and in our conclusions.

The Involvement of the Department of Tourism

Mr Ball, at the material time Administrator in the department, told us that the main
suggestion for the increased use of tax as an incentive to tourism investment
came from Dr Orme. We have discussed Dr Orme's involvement in sub-section
6 (ii) above. We have also set out in paragraphs 6.18 and 6.21 above how Mr
Ball progressed his department's paper on improved incentives and what that
paper argued. The Commission found Mr Ball's evidence on these matters to be
clear and consistent, indicating that Mr Ball himself was not influenced by the
developer at Mount Murray and that Dr Orme’s proposal, at least up until the end
of 1990, was not progressed other than as a genuine attempt to encourage the
reinvestment of profits for the benefit of the tourism industry as a whole. Mr

Ball's involvement ended in June 1991.'%°

The position in respect of Mr Mitchell is different. He was appointed as
Development Consultant in 1988 and we have identified in the Part One
Report'®® both his direct line of contact with the Minister, Mr Bell, and his
involvement, in that capacity, with the early Mount Murray planning application
discussions with Mr Spence in November 1990. At the time of Mr Ball's paper
Mr Mitchell and, through him, Mr Bell, would have been aware of the potential
significance for the tourist industry of what Mr Spence was describing, and the
relevance to it of very significantly increased tax allowances, even though Mr

Spence placed the emphasis mainly on the proposal being independent of grant.

The paper prepared by the Assessor in response to that of Mr Ball was
considered by Treasury on 27™ February 1991, and as already noted Mr Kelly
was asked at that meeting to research an alternative of 100% initial allowance

options."? He sought a meeting with officers of the Department of Tourism to

12 Mr Ball Document Q59
'26 Part One Report Section 11 paras 11.136 - 11.141
2T Mr Kelly Document Q18 para 10
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that end, but this was to be overtaken by the political meeting held on 20" March
1991 which we will discuss further. The evidence does not show that Mr Mitchell

had any part in the decision to change the nature of this meeting.

Mr Mitchell’'s involvement with Mr Nugent in the events leading to the 1992
Order, and referred to in sub-section 6 (iv) above, is, by comparison with the
1991 Order, well recorded, at least by Mr Nugent. Mr Mitchell allowed himself to
participate in the consideration of detailed income tax matters which were not the
responsibility of his department without notifying the Assessor or taking his
advice or, on the basis of Mr Toohey’s evidence, reporting back to Department of
Tourism meetings.'?® A situation was allowed to develop whereby Mr Nugent not
unreasonably presumed agreement by Mr Mitchell on particular matters including
elements specifically noted as agreed in a detailed schedule, by reason of Mr
Mitchell’s continued failure over several months to challenge any of the material
in Mr Nugent's many lengthy letters. In acting in this way, the Commission
consider that Mr Mitchell not only compromised his own department but
inevitably created difficulties and a degree of embarrassment for another
department. Mr Kennaugh in evidence construed it as one department being
played off against another.® Mr Kelly had warned against it as we have noted
(see paragraph 6.60). The degree of awareness on the part of the Minister and
the Chief Executive, Mr Toohey, of what was occurring are commented on below.
As things turned out, the Assessor was able to step in and retrieve the situation
and the 1992 Order as ultimately approved by Tynwald in January 1993
generally followed proper procedures, subject to the issue of consultation with

the developer to which we return."*

The position of Mr Toohey in all of this as Chief Executive of the department was
a little complicated by the terms of engagement of Mr Mitchell’s consultancy
appointment. Mr Mitchell’s job description (as a consultant) did state that he was
responsible to the Chief Executive and specifically required him to assist the

Chief Executive in the formulation and implementation of policy and strategy. It

128

Evidence of Mr Toohey Q10 Transcript Day 34 page 45

'*% Evidence of Mr Kennaugh Q54 Transcript Day 39 page 89
139 Sub-section (vii) and Section 8

120



6.79

6.80

also charged him, at clause 3, with providing sound and impartial advice to the
Minister on all matters pertaining to development. This contractual situation
should not, under firm leadership, have led to communication difficulties, but
there were difficulties because Mr Mitchell effectively reported to the Minister
rather than to his Chief Executive. Clause 3 was later altered, in May 1993,
changing the reference to Minister to reference to the Chief Executive,™'
although that had little impact on the problem of communication within the
department. Mr Mitchell's role in the department is set out in more detail in
paragraphs 11.136 to 11.141 of the Part One Report. Mr Toohey’s typical
concern was that when he specifically asked a question he was given an

abridged version on many occasions."*?

Mr Alex Downie MHK, departmental
Member at the time, was equally concerned, having on one occasion asked Mr
Mitchell certain questions which, according to Mr Toohey he refused to answer
on the basis that he reported to the Minister.'®> Mr Toohey also stated in
evidence to the Commission that he knew Mr Nugent had contact with the
Department of Tourism specifically Mr Mitchell, but he had seen none of the

correspondence between January and May 1992."%*

Mr Toohey’s concern at the absence of communication was to reach the point

where he required'®

Mr Mitchell to produce a two page signed and witnessed
statement, effectively an unsworn affidavit, setting out the position that Mr
Mitchell had reached in relation to Mount Murray. This is dated 6" May 1992
which is at the same time as Mr Nugent was still writing to Mr Mitchell about tax.
Mr Toohey further stated to the Commission in evidence that while Mr Mitchell
was not reporting to him, he was aware that he was reporting regularly to the

Minister.'®

Mr Toohey’s view of the Mount Murray development as the originator of the 1992
Order was, not surprisingly in view of his peripheral position on the matter,

ambivalent. He agreed that it appeared that it was the originator, but also

31 Letter Toohey 19.9.03 attachment letter dated 3.5.94

132 Evidence of Mr Toohey Q10 Transcript Day 34 page 35

'3 Evidence of Mr Toohey Q10 Transcript Day 34 page 39
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claimed that the whole tax credit scheme really was aimed at boosting tourism
investment in the Isle of Man and that it had been formulated to target small
schemes.”™ When, on 30™ July 1992, Mr Kelly and his deputy, Mr Kennaugh,
met Mr Toohey and Mr Mitchell “to establish a complete picture”, the minute of
this meeting (not later corrected or disputed although Messrs Toohey and
Mitchell were invited to do so) states the "first response" of Mr Toohey and Mr
Mitchell as being that they had given no undertakings whatsoever."*® The minute
indicates that they did not change from this response during the meeting. The
Commission find this to be very misleading on the part of Mr Mitchell bearing in
mind the absence of response by him to any of Mr Nugent's letters, and ill
advised on the part of Mr Toohey who had not been briefed and had apparently
never seen Mr Nugent’s letters before giving evidence to the Commission, and
certainly appears not to have been sufficiently aware of events to have been able

to provide any information as to whether or not undertakings had been given.

This meeting on 30" July 1992 referred to in the preceding paragraph was also
notable for two other reasons. First, as can be seen from the minute, The
Assessor made it clear that normal loss and group relief could be claimed (when
utilising allowances) and that this was “very unhealthy from a tax budgeting point
of view”."™ Mr Toohey in evidence indicated he was not aware of this
concern.”*® Second, the Assessor, also as recorded in the minutes, and as we
have seen, at this meeting gave his warning against allowing departments to be
played off against each other.""" Mr Toohey maintained in evidence that he was
later at pains to liaise with the Assessor but referred to a great deal of pressure

being applied at that time.'*?

Mr Toohey did have a more direct involvement in the discussion about tax

2,143

allowances in the form of a meeting with Mr Nugent on 3rd June 199 referred

13 Evidence of Mr Toohey Q10 Transcript Day 34 page 41

37 Evidence of Mr Toohey Q10 Transcript Day 34 pages 48 & 49
"% File | page 234

'3 File | page 235

%% Evidence of Mr Toohey Q10 Transcript Day 34 page 60
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to in a letter he received the following day from Mr Nugent. The meeting and
letter were related to an application by Pannell Kerr Forster to the Department of
Tourism for registration of the proposed hotel and holiday village under the
Tourist Act 1975 and Mr Nugent's awareness of the Department of Tourism's
view that it was not legally possible under the Act for a development to be
registered at proposal stage.”* This issue was resolved by the Department of
Tourism’s confirmation to the Assessor that the proposed development would,
on completion qualify for registration,’*® and the Assessor’s agreement'*® that
provided that all contracts became unconditional before 5 April 1993 qualifying
expenditure would ultimately attract tourist business and business incentive

Allowances at the rate of 250%.

We return to these issues in sub-section 6 (vi) but they are mentioned here
because, in the Commission’s view, they demonstrate that Mr Toohey did have
involvement in early June 1992 concerning assurances about tax and that, by the
time the internal meeting took place on 30™ July 1992 (see paragraph 6.80) he
was aware of the difficulties created for his Department by Mr Mitchell but,
notwithstanding the requirement for Mr Mitchell's 6™ May 1992 witnessed
statement, he did not otherwise step in to try and resolve them or take control of

the situation.

It is the Commission’s view that Mr Toohey allowed himself to be sidelined within
his own department, and whilst the "affidavit" from Mr Mitchell represented an
attempt to require Mr Mitchell to improve communications, by Mr Toohey’s own
admission, things more or less stepped back into the situation which prevailed

before.'’

Mr Toohey undoubtedly was placed in an invidious position by Mr
Mitchell’s relationship to his Minister and felt excluded by the Minister from the
affairs of the department. Part at least of the reason why he allowed himself to
be marginalised appears to have been concern for his own position had he

confronted Mr Mitchell, which he maintained would have been jeopardised to the
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148 Nevertheless,

point where he thought the loss of his job was a possibility.
after regaining some control when Mr Mitchell's terms of reference were adjusted
in May 1993 (see paragraph 6.78), he did in 1994 have difficulties with the
process of certification of the achievement of the economic criteria which was a
statutory prerequisite of the 1992 Amendment Order before the incentive
allowance could be given. This is an issue we consider in more detail in section

7.

Turning to the politicians in the Department of Tourism, we have set out in sub-
section 6 (ii) the emergence of the proposals for allowances of 250% and the
arguments Dr Orme advanced in support of this. In the internal memorandum
which explains the scheme, he indicated that he had consulted with Treasury but
that was on the basis of an earlier initial submission he had made to his own
department which, by an example set out, showed quite clearly that it was
intended that tax savings would finance half of the improvements.™® Dr Orme
does not refer to the use of the tax system as being in any way equivalent to the
provision of grants, although he agreed that it was contributing 50% of the

cost.1®?

Dr Orme put the proposal forward on the basis of it being a powerful incentive for
businesses to reinvest their profits, and his initial submission actually stated that
the operation must be making profits. The possibility of a loss of tax revenue in a
group or investment income situation is not referred to in his memorandum and
therefore was not apparently mentioned by the Treasury in consultation. It was
certainly not mentioned in the Deputy Assessor’s letter to him of 30" October
1987."®" The reality was confirmed by Dr Orme in oral evidence'? when he said
that he did not know about group relief. So the issue of group relief was not
considered by him when he put his proposal forward. That does not, in the
Commission’s view, imply that Dr Orme did not consider at all the potential for tax

loss but rather that, in the operation of this proposal, he considered that it would

%8 Evidence of Mr Toohey Q10 Transcript Day 34 pages 88 & 89
9 Mr Kelly Document Q18 Appendix 2 (Appendix B)

% Mr Kelly Document Q18 Appendix 2 (memo page 3)

ST Mr Kelly Document Q18 Appendix 2 (Appendix C)

152 Evidence of Dr Orme Transcript Day 44 page 95
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not arise. In oral evidence, Dr Orme stated that he saw his proposals as being of
low risk because the Treasury was getting so little tax income from tourism at the

time. %3

As we have seen in sub-section 6 (ii), the proposals did not receive any further
Treasury consideration until 1990 when the 250% concept was re-promoted, to
Treasury, in Mr Ball's paper (paragraphs 6.18 to 6.21). We have noted the
negative response by the Treasury at that time and the decision to ask the
Assessor to look at an alternate option of a 100% initial allowance only
(paragraph 6.47). Consultations on that option were overtaken by the political

meeting on 20™ March 1991 in which Dr Orme took part.

Dr Orme’s reaction to the Treasury response to his proposals was one of dismay,
as recorded in the departmental meeting on 18" March 1991."* He believed
that resistance was not on financial grounds but on the fear of creating a
precedent and it was agreed that Mr Ball should arrange a meeting between the
department and the Treasury Minister. For its part the Treasury, at its meeting
on 13" March 1991"°° had determined that the meeting should be at officer level
and the Treasury Minister should not attend. This seemed partly because
Treasury were aware that the Department of Tourism wanted Dr Orme to attend
the meeting and would be pressing for 250% but they did not feel a political

discussion was needed because they were content to go with 100%.'%°

We consider below the role of the Minister, Mr Bell, at this time. It needs to be
noted here however that, in an internal memorandum to the Treasury Minister,
dated 19" March 1991, Mr Kelly indicated that “He [Mr Bell] is clearly not content
with a meeting of officials”."” Mr Bell on the other hand claimed that it was Dr

Orme who was pressing for the meeting and that it was purely for procedural

'%% Evidence of Dr Orme Q63 Transcript Day 44 page 98

' Document C69 page 157 Dept of Tourism minutes

195 Mr Kelly Document Q18 Appendix 9

"% Evidence of Mr Kelly Q18 Transcript Day 32 pages 31 & 32
7 Mr Kelly Document Q18 Appendix 10
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reasons that he attended as Minister."®® (See further paragraphs 6.91 and

following).

Dr Orme also explained in oral evidence'® that the impetus for a meeting came
from him and that he was pressing for an opportunity to explain his scheme face
to face. As to the extent to which Mount Murray had by then become a factor in
the pressure for a political meeting, and as to whether Dr Orme may have been
briefed informally by Mr Mitchell or Mr Bell who were heavily involved in the
promotion of Mount Murray by March 1991 (as we have identified at sub-section
11 (ix) of the Part One Report), he had no recollection of this,'®® and there are no
relevant recorded departmental meetings where Mount Murray was raised.
Given the philosophical basis on which the Department of Tourism proposals had
been founded, that is, related to profitable companies without reference to group
relief, the Commission consider that the motivation of Dr Orme at the 20" March
1991 meeting related to his genuine concern to provide improved conditions for

the tourism industry as a whole.

We turn finally in this sub-section to the role of the Minister, Mr Bell. We have
already identified the close and direct relationship between Mr Mitchell and Mr
Bell'®' and the former’s early links with the Mount Murray applicant including pre-

2 in about

application discussions with Mr Spence on behalf of the Minister'®
November 1990. We have also noted the key importance of Mount Murray to
the struggling tourist industry as Mr Bell saw it, and his acknowledgement that it
would qualify for tax allowances at the rate advocated by Dr Orme, thereby
defraying the allowable elements of Mount Murray by 50% (paragraph 6.50
above). But, in his evidence, Mr Bell maintained that the impetus for the political
meeting on 20" March 1991 came entirely from Dr Orme, and that he (Mr Bell)

would have been no more than “aware” of the Mount Murray proposals.'®®

1% Evidence of Mr Bell Q9 Transcript Day 36 page 55

'%% Evidence of Dr Orme Q63 Transcript Day 44 page 97

1% Evidence of Dr Orme Q63 Transcript Day 44 pages 99 & 100
'®" Part One Report paras 11.136 - 11.141

'°2 part One Report para 11.140

193 Evidence of Mr Bell Q9 Transcript Day 36 pages 57 & 58
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Given the history of the 250% tax allowance proposal and the continuing
reluctance by the Treasury officials to take it forward, the Commission does not
doubt that Mr Bell saw a political input as essential. However his particular
position in the meeting on the basis of being no more than “aware” of Mount
Murray and his denial that the scheme was “in his mind”'® seems hardly
credible. Mr Bell had a meeting with Mr Spence concerning significant matters
related to the planning application on that same day as he and Dr Orme met the
Treasury Minister, that is the 20" March. The significant planning matters were
the grounds for review of the planning permission condition which restricted the
area which could be developed,'® and Mr Bell's continuing support to the
developer in the project. Mr Bell viewed this as coincidental and that the

Treasury meeting was dictated by the budget process.

However it would have already been clear from Mr Mitchell's involvement with Mr
Spence beginning in November 1990 that Mr Spence’s proposal was of
potentially great significance to the Island’s tourist industry. We accept that Dr
Orme’s proposals originated well before discussions on the planning applications

at Mount Murray began'®

and it may be technically correct for Mr Bell to
maintain it “was not developed for Mount Murray”,"®” but to maintain nonetheless
that it would have had hardly any bearing on the 20™ March 1991 meeting when
it was the only major tourist development in prospect, and which he knew to be

substantial,'®®

must be open to very considerable doubt particularly having
regard to the meeting to which we have just referred which Mr Bell had with Mr
Spence also on 20" March 1991, and to the influence which the Department of
Tourism was already having on the planning aspects of the development.” Mr
Spence's letter to Mr Bell the day after his meeting on 20™ March 1991 makes it
clear that this was not the first meeting and that the matters discussed pertaining

to the review of the initial planning application were'® self evidently of

164 Evidence of Mr Bell Q9 Transcript Day 36 pages 60 & 61
'%% File A page 50

1% Evidence of Mr Bell Q9 Transcript Day 36 page 59

'°" Evidence of Mr Bell Q9 Transcript Day 36 page 62
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considerable importance, as, relevantly, was the continued support for the project

from Mr Bell referred to in that letter.

As we have noted earlier, the Income Tax (Capital Relief) (Tourist Business
Incentive Allowance) Order 1991, which incorporated the agreement reached on
20™ March 1991 for 250% allowances, was made by the Treasury on 25"
September 1991 and approved by Tynwald on 15" October 1991. Mr Bell
contended in evidence that “we were aware that Mount Murray would probably
benefit from it. But that's what we were hoping the scheme would do in the first

place™!"

and he disputed that the Order was made with Mount Murray in mind.

He further argued that the benefit under the allowance “was not far adrift from
what the overall benefit would have been generated for that company by way of
the grant and loan scheme”.'? However this is inconsistent with the evidence
available to the Commission. Mr Bell would have been aware of the scale of
Mount Murray in capital cost terms. The application of 250% allowances would
have generated income tax relief at a level far in excess of even the total grant
and loan budgets which government set at that time, as the figures in Annex 4
fully demonstrate. He would also be aware of the difficulties for a developer in
going to Tynwald for approval of such grant, as would be necessary. He had
himself complained to Tynwald of this process. In referring to a rejection by
Tynwald of a grant application by Novotel in 1989, he said that they were
"slagged off from pillar to post" in Tynwald. He said that most Isle of Man
investors had to be treated with an air of complete confidentiality. He added that
if all items of assistance had to be discussed on the floor of the House all grant

applications would be drying up immediately.’”

With regard to the events of 1992 and the emergence of the 1992 Order, Mr Bell
participated in a meeting with Mr Nugent (acting on behalf of Radcon) and Mr
Mitchell on 21%' February 1992 which, as we have noted in sub-section 6 (iv),

discussed matters of technical detail including an extensive schedule of possible
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qualifying elements for an “hotel or holiday village”. Mr Bell’s recollection was
that this was “an exploratory meeting” and that he “was under the impression that

the Income Tax Division was involved”."™

Mr Bell could not explain why Mr
Mitchell had never written to Mr Nugent disputing or otherwise the agreements
which Mr Nugent claimed had been reached, but when asked whether such a
letter should have gone back if things were not agreed, he replied “Absolutely: |

don’t disagree with that.”'"®

Mr Spence, for the developer, was in no doubt about the agreements. He wrote
to Mr Mitchell on 21% July 1992 saying that “you will recall... at the beginning of
the year, when in discussions with yourself and the Minister (Mr Bell) | was
promised that significant allowances would be available to my development at
Mount Murray”. Mr Spence goes on to say that “The project only proceeded on
the basis that the whole of the expenditure laid out on the hotel, the facilities
building, the golf course and leisure activities would be allowable.”’”® Mr Nugent
himself wrote to Mr Mitchell on 22" July referring to “important verbal assurances

'”177

. on which the underlying feasibility of the project was based and on the

same day wrote to Mr Kennaugh'®

referring to the model (schedule) enclosed
with his letter to Mr Mitchell of 24™ February 1992. As we have seen above the
last column of this schedule was headed "Relief for TBA and TBIA as agreed at
21.2.92 meeting". Mr Bell stated that no significant allowances were promised in
this way but agreed that the developer would claim they were in the absence of
any denial and did not disagree that Mr Spence, in a later meeting with the
Assessor on 27" August 1992, used the earlier correspondence as pressure to
get his way. He also accepted, when asked if one department had been played

off against another, that I think that's probably a fair statement.”'"

The final point the Commission feels should be made here concerns the structure
and operation of Mr Bell's department. As the Commission see it, it is a matter of

concern that internal arrangements denied the Chief Executive a proper role and

' Evidence of Mr Bell Q9 Transcript Day 36 pages 74 & 75
'"® Evidence of Mr Bell Q9 Transcript Day 36 page 83
'7® File | page 166
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compromised communications, whilst inter-departmental contact was almost
non-existent for several crucial months, a circumstance which Mr Toohey might
have been able to prevent had he been in a position to do so. This is not to
suggest that this disarray was responsible for the ultimate content of the 1992
Order but it unquestionably made the task of the Assessor and the Treasury, in

seeking to retrieve the situation, that much more difficult.

Liaison between the Department of Tourism and the Treasury

The Commission consider that the extent of liaison, adequate or otherwise,
between the Department of Tourism and the Treasury during the period when the
four main tax related Orders evolved and certificates were sought is an issue of
considerable significance. This is particularly the case for the period from
February to May 1992 when, as we have set out in sub-section 6 (v), Mr
Mitchell’s failure to report back to the Treasury and seek its views on his
discussions regarding tax matters with Mr Nugent created awkward and
potentially damaging circumstances for the Assessor to deal with. However, it is
relevant to look at liaison during the whole of the relevant period if lessons are to

be drawn from it and any recommendations put forward.

We know from Dr Orme’s own internal memorandum in late 1987 describing his
proposal for 250% allowances that, following an initial shorter paper (also
internal), he had consulted with the Treasury before preparing his memorandum
and he confirmed this in oral evidence.’® The point of contact appears to have
been with Mr Kelly, then Deputy Assessor and on the evidence would not appear
to have been part of any formal system, although it was no doubt regarded by Dr

Orme as common sense if his department was to make progress with his ideas.

In his statement to the Commission, Mr Ball, the then Administrator in the
Department of Tourism, records his efforts in 1990 to seek progress with the
Treasury on the introduction of a tax incentive scheme for tourism. He refers to a

series of discussions at that time involving himself and Mr Mitchell with Mr
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Mathieson who was described as “the Treasury accountant allocated to the
department”.”®" These discussions are described as informal but it is evident that
“allocation” implies some formality of arrangement at least to the extent that
operational departments would know clearly who was their Treasury point of
contact. Mr Ball sensibly appears to have used that established liaison both to
inform his own paper and to ensure that Treasury were fully aware of the tourist
interests. The "allocation" would still have left it for officers to judge on what
matters Treasury liaison was appropriate but it at least promoted awareness that
a channel for communication existed. Since Mr Mitchell participated in these
arrangements at that time it is all the more concerning that he chose to ignore
them later in 1992 when Mr Mathieson still appeared as a representative of the

Treasury.

The response by the Treasury to Mr Ball’'s paper was considered by the
Department of Tourism on 18" March 1991, with the department’'s comments
passed back to the Treasury shortly afterwards. That exchange of views at
officer level would have continued but for the political intervention we have
already noted in the form of the meeting on 20™ March 1991. Such inter-
departmental consultation, whilst not, so far as the Commission is aware,
resulting from formal procedures, was sound, effective and well recorded. The
political meeting on 20™ March stemmed from perceived officer reluctance on the
part of the Treasury. On this occasion both Ministers took part. Mr Bell

d182

maintaine initially that he was present and civil servants were absent only

because protocol demanded it when a minister of another department was to be

183
d

present. He later sai that Mr Gelling could have had a civil servant present

had he wished to do so.

The Commission find, in terms of liaison, the above to have been a normal
process between the two departments associated in 1991 with the progressing of
either of the two main income tax Orders. However, there is a qualification to this

in that the Assessor does not appear to have been made aware by the
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Department of Tourism of the emergence and significance of the Mount Murray
scheme or to have any knowledge of the planning applications proceeding
through the Department of Local Government and the Environment at the same
time as the pivotal meeting on 20" March 1991. In other words, the basis on
which liaison was taking place was partial. Asked in evidence if he had any
awareness of Mount Murray, Mr Kelly replied “perhaps, through a newspaper”
but not through any government involvement.'® The Commission consider that
had Mr Kelly better understood the scale of the Mount Murray scheme and the
costs involved, this insight might at least have enabled him to brief his minister,
Mr Gelling, more effectively as to the possible financial consequences of
allowances at 250%. The decision leading to the 1991 Order was quite clearly
political and Mr Gelling, as we note in sub-section 6 (vii) was not minded to heed
cautionary advice, but that is not a reason to make that advice any less than
comprehensive. Had it been more comprehensive it might have been more
persuasive. It is noted here that Mr Bell disagreed with the matters set out in this

paragraph as explained at paragraph 8.144 (c) below.

We have proposed, in our Part One Report at recommendation 14, that criteria
should be established for identifying to the Council of Ministers planning
applications which are of more than minor significance. Such a recommendation
seems equally relevant to the circumstances identified in this Part Two Report
and would at least ensure improved awareness at minister and Chief Minister

level and establish a better basis for good liaison than was the case in 1991.

In the case of the 1992 Order, the Commission considers that liaison between
the two departments did break down due, ostensibly, to the fact that Mr Mitchell
failed to advise, let alone liaise with, the Assessor in detailed discussions he and
the minister, Mr Bell, were having with the tax agent/advisor acting on behalf of
specific clients. This situation was compounded by the peripheral position of Mr
Toohey who might otherwise have been able to intervene and by the direct
involvement of Mr Bell who might have been expected to liaise with his

counterpart minister in the Treasury. In the event, and as we have seen, the
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absence of liaison prevailed throughout the period February to May of 1992. The
actions of Mr Mitchell are considered in sub-section 6 (v) and Mr Nugent, the tax
consultant in sub-section 6 (iv). It bears repeating here however that Mr Mitchell
and Mr Bell should not have been involved unilaterally on the part of government
in discussions on detailed matters which were more properly for consideration by
the Assessor on behalf of the Treasury. Mr Kelly referred in his statement to the
serious concerns he had on becoming aware of the extent of the correspondence
(and agreement presumed by Mr Nugent) on detailed tax matters to which his

186 also made it clear that

Division had not been party.’ Mr Toohey in evidence
for an officer of the Department of Tourism to give undertakings and make
promises about income tax was a serious matter. He said that “It was totally

beyond our area of activity.”

The Commission’s concern with this is understanding how it happened and how
to safeguard against it recurring. Mr Mitchell, by reason of his direct relationship
with the minister, was, in effect, outside the control of the department and the
Chief Executive. The minister for his part was aware of the discussions Mr
Mitchell was having with Mr Nugent, not least because he participated in one of
them on 21 February, but apparently saw no impropriety in Mr Mitchell’s actions.
The Commission regards this at lowest as an error of judgement. There are
inherent dangers in a senior official having significant additional discussions with

a private party when no other person was present.'®’

The difficulties which can arise from this last point are familiar to those dealing
with planning applications and the need to avoid participation in any attempt
made to secure a favourable opinion prior to determination. This is normally
dealt with by appropriate requirements set out in Standing Orders or, as is the
case with the Department of Local Government and the Environment, in the
Development Control Handbook. This makes it quite clear that more than one
officer must always attend a meeting with an agent (or applicant) and a complete

record of what is discussed, or what advice is given, made and retained on file.
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The Commission see this as having relevance in all departments including
Tourism when contact with private interests is a day to day occurrence. We
consider this further in Part F of the report under recommendations where we
also examine the appointment of consultants within departments and the

appropriate means by which they are managed.

In the period after the introduction of the 1992 Amendment Order, attention was
to focus on the issue of certificates by the Department of Tourism to the
Treasury, a requirement of the Order and a necessary precursor to the claiming
of allowances from the Assessor. The circumstances relating to the issue, or
otherwise, of such certificates for the hotel, the hotel extension/sports facility, and
the housing are set out in section 7 of this report. The legislative requirements
for certificates leave the responsibility for their issue with the Department of
Tourism, and those relating to the hotel and its facilities were not the subject of
consultation with the Assessor who received them in December 1992 and March
1993 respectively. However, certification does not necessarily remove the right
of the Assessor to consider whether what is being certified should actually
receive relief under the Order. Concern on that point was indeed expressed by
the Income Tax Division in respect of a purported certificate for housing in
September 1994."®®  The appropriateness or otherwise of issuing such a
certificate and whether it was a draft or not is examined in section 7 below, but
from the point of view of liaison, although Mr Toohey had at that stage regained a
measure of control in his department, it was the issue of this purported certificate
which did trigger a liaison meeting in October 1994. As we see in section 7 a
letter, which was compliant with the advice of Treasury, was sent out by Mr
Toohey to the developer shortly after that meeting. Soon after that Mr Toohey
was subject to significant pressure, and to ensure that he did not make
mistakes'®® he sought advice from the Attorney General. This involved liaison
with the Income Tax Division but advice from Treasury, as illustrated in the letter

just referred to, was quite overlooked in the issue of a formal certificate in April

'®7 See paras 9.23 to 9.25 below
188 Mr Kelly Document Q18 page 9 paras 47 & 48
189 See paragraphs 7.51 to 7.53 below
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1995. We discuss these matters further in section 7, but we do find here that Mr

Toohey did, in difficult circumstances, attempt to liaise appropriately.

The Commission is unable to see any reason why pre-certification consultation
was not an automatic requirement bearing in mind that determination of whether
or not the overall criteria for relief (but not for the issue of the certificates) have
been satisfied is a matter for the Treasury. The Commission considers this point

further in section 7 and its recommendations.

We turn to the matter of ministerial liaison during the period from the emergence
of the tax incentive allowance proposals through to the approval of the 1991 and
1992 Orders and the subsequent consideration of certificates. Liaison at a
formal level was achieved at that time as it is now, through the Council of
Ministers and we have set out in our Part One Report, at paragraphs 7.51 and
7.52, our observations on the inter-relationship between ministers when issues
overlap. We noted there that the Council considered that issues and disputes
should largely be resolved by ad hoc inter-departmental discussions rather than

by cabinet style committees.

The Commission has, by enquiry as to the contents of Council of Ministers
minutes, considered the extent to which the Council of Ministers was made
aware of or discussed the implications for the Island's tax take of a rate of
allowance of 250% for tourism projects (the 1991 Order). The minutes revealed
no discussion of this."®® We have recorded, at paragraph 7.52 of our Part One
Report, that on the basis of the minutes of the Council of Ministers' meetings of
the period, which we have seen, whilst some Mount Murray matters did go to the
Council of Ministers, these were never those which exercised the Commission.
Part One of our report was concerned with planning issues but we consider our
finding to be equally applicable to matters of taxation, probably involving a
virtually unique measure of relief,’! and the extent to which Mount Murray might
benefit. Paragraph 7.52 reported our finding that the absence of formal reports

of progress of the Mount Murray development by the Minister for Local

190 | etter Chief Secretary's Office 8.3.2004
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Government and the Environment was perverse given the stated especial

importance of the development for tourism in the Isle of Man.

Such liaison as was exercised was at an informal level and took place, so far as
it did, to the extent that either the Minister for Tourism or the Treasury Minister
felt it necessary to progress matters from their point of view. During the period
from 1987 up to and including 1990, communication between the two
departments regarding tax incentives for tourism was largely conducted at officer
level as required and was unexceptional. Political contact first occurred as we
have seen in sub-section 6 (iv) with the meeting between Mr Bell, Dr Orme and
Mr Gelling on 20" March 1991. Mr Bell has stated to the Commission that it was
Dr Orme who was pressing for this meeting,'®? but there seems little doubt that
both Mr Bell and Dr Orme saw the meeting as necessary to short circuit officer
objection and discussion on the 100% rate of tax allowance which the Treasury
had asked Mr Kelly to research and which was apparently regarded by the

193

politicians in the Department of Tourism as inadequate °° as an incentive to the

tourist industry.

This informal meeting of 20" March 1991, although arranged at comparatively
short notice, appears to be consistent with the general approach to such matters
preferred by the Council of Ministers. Mr Bell stated to the Commission that his
involvement was largely a matter of procedure or protocol once he became

aware that the Treasury Minister would be present.'®*

The Commission entirely
accepts that ministers are entitled to take decisions which may not be (as was,
so far as the Treasury Minister was concerned, the case on 20" March 1991)
consistent with the advice of their officials. However it should also be a matter of
basic protocol that if a minister is seeking to persuade a political colleague to
take action contrary to the advice of the latter's officers, the colleague should be
fully informed of adverse factors which were known; in the present case, as the
Minister of Tourism then knew that there was a multi million pound tourism

development proposal (Mount Murray) which had started procedures for

91 Para 6.48 above
192 See paragraph 6.89 above
1% See para 6.121 below
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approval, and which, on the 50% basis of government assistance, could on its
face take many millions of pounds from General Revenue. The Treasury

Minister says he was not informed of this."®

As things subsequently turned out, the evidence indicates there was no further
recorded ministerial contact on the matter during the period up to January 1993
when the 1992 Order was approved by Tynwald. That is not in principle in itself
a matter of concern but we have noted that Mr Bell participated in February 1992
in a meeting on detailed tax matters with Mr Nugent as agent acting for the
developer at Mount Murray in the absence of anyone from Treasury and without
Treasury's knowledge and in so doing also condoned the involvement of his own
official (Mr Mitchell), as well as himself, purporting to make decisions on matters
outside his department's remit or authority. Had Mr Bell sought to liaise with the
Treasury Minister at that time, this would have ensured the Assessor's early
awareness of tax discussions by another department with developers thereby
avoiding much of the later departmental difficulties which arose. (This matter has

been considered in more detail in sub-section 6 (v) above.)

When and where liaison should occur must be a matter for the judgement on the
part of ministers concerned in circumstances where the Council of Ministers and
the advice to ministers seems to favour informality. That would be satisfactory
were it the case that the Council of Ministers itself in the early 1990s alerted
ministers to matters of Island-wide or inter-departmental concern, or both. As
with the planning aspects of Mount Murray, the Commission finds the absence of
any reporting to the Council of Ministers of the significance of the 1991 and 1992
Orders in the context of Mount Murray difficult to understand. The approval of
the incentive allowance in the 1991 Order which raised the allowances to 250%
was an unprecedented change of great importance and when allied to the
apparent significance of Mount Murray to the tourism fortunes of the Island, the
fact that the Council of Ministers were not informed even for noting only seems
as perverse as in the case of planning. It was also perverse of the Minister for

Tourism not to inform the Treasury Minister that there was a multi million pound
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development proposal under way which would self evidently take very substantial

(multi million pound) benefit from the new tax incentives proposals.

Drafting of the Legislation and passage through Tynwald and into

operation, including Ministerial Statements

The technical and procedural processes related to the preparation and adaption
of legislation at the time the Mount Murray development emerged in the early
1990s have been outlined in section 5 where account has been taken of the

evidence of Mr Michael Boyde in his capacity as legislative draftsman.

In the case of the Income Tax (Capital Relief) Order 1991, which gave 100%
initial allowance on expenditure by a tourist business, we have already noted at
paragraph 6.47 above that this was part of Budget process for 1991/92. The
Treasury Minister, Mr Gelling, referred to the new Order in Tynwald on 16" April
1991 when he said that, for the Tourist Industry, in two years the relief has gone

t.% In the same speech the Minister also

from 15 per cent to 100 per cen
referred to his intent to introduce from 1992 a new income tax incentive
allowance which would enable a further 50% to be given for three consecutive
years; thus affording a total relief of 250%. It is the circumstances leading up to
this latter announcement, the progress of the (1991) Order through to Tynwald
and the steps associated with the Amendment (1992) Order with which this part

of the report is concerned.

Immediately following the political meeting on 20" March 1991 between Mr Bell,
Dr Orme and Mr Gelling, the Assessor, Mr Kelly, sent a memorandum to Mr
Gelling reiterating his doubts about the effectiveness of the proposal and about
the creation of a distortion in relation to other businesses. If nevertheless the
Minister still wished to progress the concept he said that "it may be possible to
activate it by way of an 'incentive allowance'... [which] would enable regulations

to be drawn up limiting its use under loss relief provisions."'” Mr Kelly, it may be
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noted, was aware at that stage of the implication of the intended allowances of
250% in terms of group relief as his internal Treasury memorandum of 18"

February 1991 makes clear.'® In oral evidence'®®

Mr Kelly said the purpose of
his memorandum had been so that he fully understood the position. He
accepted it was clear from the 20" March meeting that the Treasury Minister was
persuaded on the merits of the Department of Tourism proposal but said it would
stil have required the matter to have gone to Treasury for formal
consideration.?®® The view of Mr Bell was that the Treasury Minister clearly took
the decision that day.?’’ On this same point, Mr Gelling in his written statement
to us said that he was persuaded that their [Tourism's] proposal was in principle
a proper way forward, although in evidence he maintained that Treasury itself
had got to agree and that it might prove impossible on a practical level actually to

implement the proposal.?®?

In point of fact, there is no recorded evidence before the Commission to indicate
that the agreement in principle for allowances of 250% ever went to a meeting of
Treasury or the Council of Ministers before the Minister announced his intent to
introduce it by means of an incentive Order in his Budget Speech of 16™ April
1991. Indeed Mr Kelly specifically said that he did not think that there had been
such a meeting and agreement by Treasury.’>® Both Mr Kelly and Mr Gelling

d?* that the matter became part of ongoing Budget discussions after 20™

believe
March and Mr Kelly believed that the proposal was agreed at a Treasury
(Budget) meeting on 25" March 1991. The minutes do not record this, but Mr
Kelly maintained this was to preserve Budget confidentiality. However Mr Corlett
in his final address to the Commission of Inquiry, effectively on behalf of
Treasury, accepted?® that the proposal eventually contained in the 1991 Order
was agreed in principle on 20" March 1991, and stated, as was the case, that Mr

Gelling and Mr Kelly had given evidence to this effect. Once the minister had

%8 Mr Kelly Document Q18 Appendix 7 para 3.3

'9% Evidence of Mr Kelly Q18 Transcript Day 32 page 35

200 Evidence of Mr Kelly Q18 Transcript Day 32 pages 35 & 36

2 Evidence of Mr Bell Q9 Transcript Day 36 page 53

292 Mr Gelling Document Q23 para 14 and Evidence of Mr Gelling Q23 Transcript Day 37 pages 12 & 13
203 Evidence of Mr Gelling Q27 Transcript Day 37 pages 13 - 15 and evidence of Mr Kelly Q18 Transcript
Day 32 pages 39 & 40
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made his mind up in principle that would, in reality, be what mattered, and what

determined the formal decision.

As was customary, the Assessor prepared a Brief for the minister to read on
Budget Day. This referred to the provisions of the Order being approved (for
100% initial allowance) and noted that over two years, the period over which the
total cost of approval expenditure could be set off for tax purposes had been
reduced from 34 years to 1 year.’® The Brief made only limited reference to the
proposed incentive allowance of a further 150%, in contrast to the minister's
actual remarks to Tynwald where it figured prominently. Mr Kelly's Brief also
referred to the cost of the proposed changes which in the first year would be in
excess of £500,000.%°” He explained®® the difference between this figure and
the £150,000 referred to in the internal memorandum of 20" June 1991 on the
basis that the latter was income tax collected on all tourist premises in 1989/90
whilst the former was the value of relief (not tax) claimed by five companies he

considered likely to benefit from the introduction of the incentive allowance.

The minister chose not to use that part of the Brief, and whilst the Commission
accept that the Treasury Minister's Budget Speech was his own, it is surprising
that the only evaluation at this time of the actual financial implications of the
changes being introduced was not referred to. Mr Gelling told the Commission
that he could not point to any specific facts to demonstrate the feasibility or
sustainability of 250% but said that "we were convinced that 100% was not going
to work."® We have seen no reasons which would justify that statement. It was
something Mr Kelly was tasked with researching but had not yet reported upon.
Mr Kelly for his part, having expressed his reservations to the Treasury before
20™ March and to the minister afterwards, seems never to have been asked to
quantify those concerns and this is a matter to which we return in our

conclusions.

25 Mr Kelly Document Q18 Appendix 14

27 Mr Kelly Document Q18 Appendix 14

28 Evidence of Mr Kelly Q18 Transcript Day 33 page 104

2% Evidence of Mr Gelling Q23 Transcript Day 37 pages 18 - 20
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Mr Kelly produced a Practice Note (PN 31/91)?' on 16™ April 1991 regarding the
Income Tax proposals in the 1991 Budget, a procedure which the Commission
was advised is standard. This included only a brief outline of the incentive
allowance, full details of which were to be published later in the year. Mr Ball, (by
then the Director of Administration at the Department of Tourism) sought to
accelerate the process in a letter to Mr Kelly of 17" June 1991 which referred to
"key investment decisions" which the tourist industry would be making and
reiterating the view that "my Department strongly supports the principle that a
multi-discipline business should be allowed to utilise its tax allowances against

"2 Mr Kelly initially commented that this

profits generated other than tourism.
phrase was not so specific as to say group relief was being supported but
accepted that this was a point of concern as there were no restrictions at that

time at all in relation to group relief.?'2

That concern was to reflect itself in the subsequent memorandum which Mr Kelly
sent to the Treasury on 20" June 1991.2" It is clear that Mr Kelly by this stage
accepted that the new proposed allowance would become Treasury policy, but
he noted in his memorandum that any new or expanding business would find it
difficult to make use of the additional incentive allowance and a "loss" would
therefore arise. Such a loss was, under existing legislation, available to be set
off against other income, and this "would bring forward the tax relief and could
well distort tax reliefs". However Mr Kelly did not recall this as being discussed in
the context of the Mount Murray proposal, which was then proceeding through
the planning process, and to the best of his knowledge he could not recall the

Department of Tourism drawing his attention to it.*'*

The Treasury minutes of 3™ July 1991 record approval of the Incentive
Allowance. The minutes stated that there was to be no restriction on excess

allowances being set off against other income within the company.?'®> Mr Kelly

210 Mr Kelly Document Q18 Appendix 15

2 Mr Kelly Document Q18 Appendix 16

12 Evidence of Mr Kelly Q18 Transcript Day 32 page 51 seq
23 Mr Kelly Document Q18 Appendix 17

21 Evidence of Mr Kelly Q18 Transcript Day 32 pages 55 & 57
215 Mr Kelly Document Q18 Appendix 18
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accepted?®'® that the minute should be interpreted as referring to other income of
the taxpayer rather than group relief. No reference was made to group relief.
The Order itself was presented to Tynwald on 15" October 1991, the last
meeting before the General Election in November 1991, and a Briefing Note?!’
prepared for the Treasury Minister by the Assessor, also dated 15" October.
The Briefing Note was not apparently used by the minister because this item
went through without debate.?'® The note set out quite clearly that overall, the
minimum government support would not be less than one half or 50% of the
actual expenditure incurred, and it noted that the benefit in certain circumstances
could go up to 70%. It was also accepted that a tourist business included one
which was only a part business. The Order was backdated to expenditure
incurred after 5™ April 1991 but Mr Kelly could not give any particular reason why
this was so®'® other than the fact that the Order was made in 1991 which enabled

back dating to take place if desired.

The position had therefore been reached in October 1991 where half the costs of
qualifying capital expenditure could be claimed from government in the form of
tax relief which was not restricted either in terms of group relief or other income.
Moreover, apart from the two broad statements of first year's effects referred to in
paragraph 6.120 above, no financial evaluation of the possible costs of the new
measure had been undertaken and neither the Assessor nor the minister
appears to have been made aware by the Department of Tourism of the Mount
Murray development (by then approved in detail) or of its cost and the likely
implications for the Assessor's total income tax revenue. We consider this further

in our conclusions.

Shortly thereafter, in December 1991, as we have noted in sub-section (iv), Mr
Spence on behalf of the developer instructed Mr Nugent of Pannell Kerr Forster
to open discussions with government with a view to maximising tax benefits for
his client. This was to culminate in the 1992 Order and we consider the steps in

that process below. It is noted here that the Treasury Minister in his Budget
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Speech to Tynwald on 16™ April 1991?%° had said that he would be seeking the
extension of the tax holiday concept to encompass leisure and sports facilities.
However, this was not a matter included in the Assessor's Briefing Note and Mr
Kelly explained in oral evidence that it related to tax holidays for industrial
undertakings under section 2(A) of the Income Tax Act 1970 and was not the
same as the tax relief envisaged in the 1991 Order, nor of course in its 1992
amendment. So Mr Kelly agreed that there was no intimation in the Budget
Speech of 16™ April 1991 of what was later to come in the 1992 Order.??' Again

this is a matter we return to in our conclusions.

6.127 Mr Nugent, as we set out in sub-section (iv), initially focussed his discussions on
the Department of Tourism and at paragraph 6.58 we refer to his explanation for
doing so, and in the preceding paragraph to his assumptions that the Department
of Tourism would have liaised with the Assessor. In paragraphs 6.58 and 6.59
we enlarge on the principle and character of these discussions. In a letter to the
Deputy Assessor of 29" May 1992 Mr Nugent eventually stated that he did not
think he (Mr Kennaugh) or Mr Kelly had been kept in the picture by the

Department of Tourism (specifically Mr Mitchell).?%2

Mr Kelly indicated in
evidence that this was the first point at which it became clear, so far as he was
concerned, that the negotiations which Mr Nugent was having with Mr Mitchell
were specific to Mount Murray.?*® Mr Kelly also stated that if Treasury had been
consulted in the first place, it would have been willing to contemplate the
application of the incentive allowance to the golf course and ancillary buildings.

t,224

However he conceded he may not have been right on this poin and it was the

Department of Tourism's view that the definition of tourist premises prevented the
inclusion of such allowances as it stood. Mr Kelly said that was one of the

reasons why the Amendment Order was taken forward.?*°

219 Evidence of Mr Kelly Q18 Transcript Day 32 page 59

220 Mr Kelly Document Q18 Appendix 13

221 Evidence of Mr Kelly Q18 Transcript Day 42 pages 18 & 19
*22 Eile | page 132

*2% Evidence of Mr Kelly Q18 Transcript Day 32 pages 80 & 81
2 Evidence of Mr Kelly Q18 Transcript Day 32 pages 84 & 85
2% Evidence of Mr Kelly Q18 Transcript Day 32 page 86
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Mr Kennaugh prepared a memorandum for the Treasury dated 25" June 1992
under the heading of "Extending/Broadening and applying greater selectivity to
the application of the Tourist Business Incentive Allowance (TBIA)".??®® In that
memorandum Mr Kennaugh saw one of the bonuses of the tourist business
incentive allowance as reducing the risk of financial loss to the government by
way of offering the opportunity of displacing direct financial support with support
which only falls to be afforded as and when profit is generated by the business, is
spread over three years, and even then only arises as financial outlay is
gradually recouped and exceeded. However he indicated that "situations do
exist (e.g. loss offset and group relief) where immediate advantage can be taken
and this we must always seek to protect against". He concluded that a
broadening of the application of the incentive allowance was justified but only if
coupled with greater selectivity to drive development in the right direction and to
protect the Island's tax take. The principle of that approach was approved by the
Treasury at its meeting on 1% July 1992.%2" The Treasury Minister said in
evidence that he was by then aware that prior to Mr Kennaugh's memorandum in
that there had been activity in the form of discussions between accountants for

the Mount Murray developer and government.??®

Mr Nugent wrote to Mr Kennaugh on 22" July 1992%?°

seeking assurances that
"efforts are being made to find a way to formally give them [Radcon] the
allowances and reliefs which the Tourist Board said would be available for the
project."?® He raised what he said were then the key issues; these were the
expenditure which would qualify for allowances and the period over which they
would continue to be available at current rates. He copied this to Mr Bell and Mr

Gelling as well as to Sir Miles Walker.

A meeting was subsequently held on 30" July 1992 between the Assessor and
Deputy Assessor, Mr Mitchell and Mr Toohey. We have referred to this meeting

in paragraphs 6.80 and 6.81 above but recall here that the Assessor told the

*%% File | page 162

2T Mr Gelling Document Q23 Appendix 15

228 Evidence of Mr Gelling Q23 Transcript Day 37 page 36
29 File | page 170

20 File 1 page 172
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Department of Tourism executives that normal loss relief and group relief could
be claimed as part of the utilisation of the allowances which was very unhealthy
from a tax point of view.?®" Mr Kelly said in evidence that the meeting was a
consequence of a letter from Mr Tim Craine, Secretary to the Council of
Ministers, and a meeting that he [Mr Kelly] had with Mr Craine on 24" July
1992.22 Mr Kelly was not clear what precipitated the involvement of the Council
of Ministers but speculated that this arose from the serious concerns which the
Treasury had over the extent of separate correspondence between Mr Nugent
and Mr Mitchell but Mr Craine said in evidence it was a result of concern by the
Chief Minister, Sir Miles Walker, over the contents of Mr Nugent's letter of 22"

July 1992, a copy of which had been sent to him.?*

The Department of Tourism had further internal discussions at Board level as
recorded in a letter from Mr Mitchell to the Assessor on 7" August 1992.2** This
sought the widening of the scheme and requested consideration be given to at
least the inclusion of the golf course and, if possible, plant, fixtures and fittings
within the curtilage of the hotel and facilities building. Shortly thereafter, on 11™
August 1992, Mr Kelly responded to Mr Nugent's earlier letter of 22" July 1992
confirming that the Treasury could not commit to maintaining current rates over
the period for which the allowances were available.>*®* However he was prepared
to discuss the matter of expenditure qualifying for allowances and a meeting to

that end took place on 27™ August and included both Mr Nugent and Mr Spence.

Mr Kelly's note of this meeting®* is important for two reasons. First, it shows that
Radcon were, at that stage, pursuing income tax relief, not on housing, but only
on Phase | of the development (the total cost of which was described as likely to
be in the region of £12 to £13 million) with reference to certain fitting out costs
and the golf course. The Treasury could not extend the allowances without
knowing the likely cost of additional relief and this was to be provided. Second, it

was stated that Radcon was the developer and site owner and that it had no

21 Mr Kelly Document Q18 Appendix 27

232 Evidence of Mr Kelly Q18 Transcript Day 32 pages 104 & 105
33 Mr Craine Document Q62

234 Mr Kelly Document Q18 Appendix 29 pages 2 & 3

2% Mr Kelly Document Q18 Appendix 30
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associated companies in the Island. (It was not, in other words, part of a group
structure.) In the light of the information given, Mr Kelly agreed to approach
Treasury and seek their views on extending the incentive allowance as

requested.

It is noted here that both Mr Spence at this meeting and Mr Nugent in a follow up
letter of 3™ September 1992 continued to claim that what they were asking for
was no more than the Department of Tourism had already promised or advised.
Mr Nugent, in the same letter, as requested by Treasury (see preceding
paragraph) gave the estimated capital expenditure on the additional items sought

as being £3.8 million.?®’

The Treasury minute of 9" September 1992%°® records that agreement was given
in principle to extend the provisions of the 1991 Order in the manner requested
and the Assessor was authorised to communicate this decision to Radcon.
Importantly, the minute specifically required that a restriction on group relief was
to be included in the revised Order, but Mr Kelly acknowledged in evidence that
the legal practicality of this was based on a wrong assumption, later pointed out
to him by the legislative draftsman, Mr Boyde.?*° Mr Kelly accepted that it was
unusual to write to one company and the reason he requested agreement at the
Treasury meeting to do this was because it was that company which had been

0

pressing for the change.?*® Mr Gelling in evidence also accepted that it was

Radcon who were seeking the amended legislation.?*’

Continued efforts were made by Mr Kelly with the assistance of Mr Boyde, as the
drafting process got under way, to find a way to restrict group relief, but it was
accepted in December that this was not possible by subordinate legislation, and
that such a restriction could only be achieved by primary legislation, in this case

a new Income Tax Bill which might come into force in 1993.2*2 In the meantime

2% Mr Kelly Document Q18 Appendix 31

27 File 1 page 250

23 Mr Kelly Document Q18 Appendix 33

239 Evidence of Mr Kelly Q18 Transcript Day 32 page 113

249 Evidence of Mr Kelly Q18 Transcript Day 32 pages 114 & 115
" Evidence of Mr Gelling Q23 Transcript Day 37 page 41

%2 File | page 261
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Mr Nugent, in a letter of 9" October to Mr Kelly, had said his understanding was
that a copy of the draft Order was to be passed to him for comment. Mr Kelly
was not clear about any such understanding and did not think a draft was
provided for purposes of comment. However he did not have a problem in
forwarding a draft which he considered to be at Mr Nugent's request and he
believed he had the authority of the Treasury to do so even though the minutes

of the meeting on 9" September did not say this.?*?

Mr Kelly advised the Treasury in a memorandum?®** dated 23™ December 1992
that legislation with a view to restricting group relief, if enacted, could be
backdated provided prior notice of the restriction was given. The Treasury
meeting minutes of the same day®*® record the making and signing of what was
defined as the Income Tax (Capital Relief) (Tourist Business Incentive
Allowance) (Amendment) Order 1992. This amended the 1991 Order by
extending relief to include:
e plant and machinery which is an integral part of the structure of the tourist
premises.
e sports and associated recreational facilities for use wholly or mainly in
connection with that business.?*®
The decision by the Treasury on 23" December 1992 was therefore taken in the
full understanding of the position on group relief as explained to it by Mr Kelly.
As Mr Kelly was also aware of the probable costs of the additional elements at
Mount Murray now allowable under the Order as advised by Mr Nugent
(paragraph 6.133) he would have been aware that the potential income tax relief
from the Amendment Order alone was advised as being in the region of £1.9

million.

The Order was approved by Tynwald on 20" January 1993 and Mr Kelly
prepared a Briefing Note for the Treasury Minister on that day.?*’ In it he wrote

that measures would be introduced in the next Income Tax Bill preventing any

43 Evidence of Mr Kelly Q18 Transcript Day 32 pages 120 & 121
%4 Mr Kelly Document Q18 Appendix 40 page 1
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group relief set off for incentive allowances awarded in 1994/5 and subsequent
years. Supplementary information was also provided which referred to Mount
Murray as one of only two known projects which would qualify. It is evident from
Hansard®*® however that the minister made no reference to the position on group
relief i.e. that it would continue to apply for at least two years, or to Mount Murray
as a possible beneficiary, an omission which he accepted in hindsight was an
unfortunate error.?*® Mr Kelly then produced a practice note (PN 42/93) on 26"
January 1993 in which it was stated that "...the Treasury Minister announced his
intention to consider restricting the manner in which any unrelieved incentive
allowances may be utilised".*®® Mr Kelly acknowledged in evidence that the
minister had not in fact made that announcement, indicating that he (Mr Kelly)
should have held back the advice note until the statement had been made.®"
The Department of Tourism (Mr Mitchell) had in the meantime been sent by Mr
Kelly on 22" December a copy of the proposed Amendment Order.?*? Mr Kelly's
covering letter stated that this "should satisfy the requirements of Radcon"
thereby further making it quite clear where the impetus for the Order had actually
come. Mr Mitchell telephoned the following day to say that as far as they

[Department of Tourism] were concerned everything was in order.?>

The drafting of an Income Tax Bill commenced in 1993 and continued into 1994.
The Bill was ultimately enacted by Tynwald in early 1995 and gave, among other
things, at section 2, powers to limit group relief.?>* Mr Kelly accepted in evidence
that this power had never been exercised in the context of tourism. We examine
in section 8 the implications of that in terms of the income tax relief and offset

which the developer at Mount Murray was able to claim.

The Amendment Order of course also added the requirement that relief may only
be allowed if the Department of Tourism certified that the business satisfied three

defined economic criteria. This was not a feature of the 1991 Order before

8 Document C62

49 Evidence of Mr Gelling Q23 Transcript Day 37 page 51
%0 Mr Kelly Document Q18 Appendix 43
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amendment. The circumstances relating to the bringing forward of certificates in
accordance with the Order in respect of Mount Murray are set out in section 7

which follows.

Importantly the position is seen here that by early 1993 a further Order had been
approved following substantial pressure from the agent to the developer which
gave significant expansions to the qualifying elements for tax relief purposes.
The evidence before the Commission leaves little doubt that this 1992 Order was
tailored to the needs of the Mount Murray developer and that in the process the
agent to the developer was given advantageous (and unusual) treatment in being
personally advised of decisions and provided with an opportunity to comment on
the draft Order. Taken together with the 1991 Order, the effect was to enable the
developer to secure substantial income tax relief facilitated not only by the
Orders themselves but by the failure to secure any restrictions over group relief.

This matter is discussed further in section 8.

END OF SECTION 6
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