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Isle of Man Mental Capacity and Guidance 
 

Aims and Objectives 
 
Aim 
 
This document aims to provide guidance for the care and treatment of adults who 
lack capacity within the Department of Health and Social Care (DHSC). 
 
It will also provide guidance for staff to follow in their everyday work (see Appendix 
1; Capacity Procedures for DHSC staff). This is supported by literature and advice 
taken from the English Mental Capacity Act and Mental Capacity Act Code of 
Practice.1 
 
Objectives 
 
To set out the DHSC guidance based on the existing common law framework. 
 
To provide direction and facilitate understanding to staff implementing that 
framework. 
 
Scope of Guidance and Procedures 
 
All DHSC employees including those on temporary contracts, bank staff and students 
must use this guidance and follow the process set out in this document. In addition, 
all those contracted or grant-maintained services funded or regulated by the DHSC 
should use this guidance. 
 

Accountabilities & Responsibilities 
 
DHSC Responsibilit ies 
 
The DHSC is committed to ensuring employees receive support and training to 
appropriately utilise this guidance, including following the procedures contained in 
Appendix 1. 
 
Manager’s responsibilit ies 
 
It is each manager’s responsibility to ensure all staff are informed of this guidance 
and receive the appropriate training to undertake their role. 
 
 
 
 

                                                           
1 Mental Capacity Act 2005 & accompanying Code of Practice. UK Department for Constitutional Affairs. 2007 
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Individual’s responsibilit ies 
 
It is each individual’s responsibility to ensure they receive appropriate training to 
undertake their role. 
 
Training 
 
Training in regard to this guidance will be mandatory for all appropriate staff making 
decisions about care or treatment for adults who may lack the capacity to consent to 
that care and treatment. 
 
Record Keeping 
 
All staff delivering care and treatment must ensure they adhere to their area’s 
record-keeping policy 
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Isle of Man Mental Capacity Guidance 
 

Appendix 1 
 

Capacity Guidance and Procedures for DHSC staff 
 
 
The IoM Council of Ministers (CoMin) has agreed legislative priority for the 
introduction of capacity legislation on the Isle of Man.  Whilst this objective is 
achieved, the procedures below are intended to equip staff with a basic overview of 
key information for the delivery of care to adults who lack capacity, within the 
existing common law framework. 

 
• There is currently no cohesive legal framework for the care of this vulnerable 

group of residents on the Island (those lacking mental capacity). 
 

• Currently decisions taken on behalf of people who are considered to lack 
capacity and the care and treatment provided are undertaken in their best 
interests via the authority of the common law doctrine of necessity.  These 
decisions are made by a range of people from informal and formal carers 
providing care in a person’s home to professionals in hospital, residential, and 
supported living settings. 
 

• We need to ensure we can show how:  
a) We assess capacity                                           
b) We have acted in order to enhance capacity 
c) We record decisions of capacity 
d) We decide what is in the person’s ‘best interests’ if capacity is lacking 

 
• 5 principles emphasise the fundamental concept and core values of the Mental 

Capacity Act in England and Wales. It has been agreed that these 5 principles 
will be enshrined in our own legislation: 
 
(Please note – these Principles below are quoted from the English Mental 
Capacity Act 2005, where the male pronoun is used. The principles should not 
be considered gender specific) 
 
1. A person must be assumed to have capacity unless it is established that he 

lacks capacity 
2. A person is not to be treated as unable to make a decision unless all 

practicable steps to help him to do so have been taken without success 
3. A person is not to be treated as unable to make a decision merely because 

he makes an unwise decision 
4. An act done, or decision made under this Act for or on behalf of a person 

who lacks capacity, must be done, or made in his best interests 
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5. Before the act is done, or the decision made, regard must be had to 
whether the purpose for which it is needed can be as effectively achieved 
in a way that is less restrictive of the person’s rights and freedoms 
 

Mental Capacity 
 
Having mental capacity means the ability to make decisions or to take actions 
affecting daily life. A person is unable to make a particular decision if they cannot do 
one or more of the following: 
 
• Understand information given to them 
 
• Retain the information long enough to be able to make the decision 
 
• Weigh up the information available to make the decision 
 
• Communicate their decision – this could be by talking, sign language, or muscle 

movements e.g. blinking etc. 
 
Everyone can have difficulties making decisions from time to time. This guidance 
covers situations where someone is unable to make a decision because the way their 
mind or brain works is affected, for instance by illness, disability or through the 
effects of drugs or alcohol. 
 
Assessing Capacity 
 
When a person in your care needs to make a decision you must first assume they 
have capacity. You should make every effort to encourage and support the person to 
make the decision themselves, and a number of factors should be considered: 
 
• Has all the relevant information been provided to make the decision? 
 
• Is information about alternatives available? 
 
• Could information be explained / presented in an easier way for the person to 

understand? 
 
• Is there a particular time of day, when the person’s understanding is better? 
 
• Can anyone else help or support the person to understand the information or 

make a choice, e.g. relative, carer, or friend? 
 

• Is there a barrier to communication, e.g. hearing impairment, first language, etc.? 
 

• Can the decision be delayed until the person does have capacity? 
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Always bear in mind that just because someone lacks capacity to make a decision on 
one occasion, does not mean they will always lack capacity to make decisions in the 
future. Any assessment of a person’s capacity must be ‘decision – specific’, this 
means: 
 
• The assessment of capacity must be about a particular decision that has to be 

made at a particular time 
 
• If someone cannot make complex decisions this does not mean they cannot make 

simple decisions 
 
• You  cannot  decide  that  someone  lacks  capacity  based  upon  their  age, 

appearance, condition or behaviour alone. 
 
An assessment of capacity will not normally be undertaken without involving family, 
carers or friends. 
 

(See attached Flow Chart 1A) 
 

The two stage test of capacity 
 
1. Is there an impairment of, or disturbance in, the functioning of the person’s 

mind or brain? 
 
If so: 
 
2. Is the impairment or disturbance sufficient that the person lacks the capacity to 

make the decision in question?  
 

This two stage test must be used and your records must show it has been used. In 
the event that the person cannot do one of the following, they will be deemed to 
lack capacity: 
 
• Understand information given to them 
 
• Retain the information long enough to be able to make the decision 
 
• Weigh up the information available to make the decision 
 
• Communicate their decision – this could be by talking, sign language, or muscle 

movements e.g. blinking etc. 
 
It is essential that your records document what actions you have taken to assist the 
person to make their own decision.  
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For complex assessments or decisions, appropriate advice should be sought if 
necessary. 
 
(See attached ‘Capacity Assessment’ template 1B) 
 
Working w ith the Patients Best Interests 
 
When a person has been assessed as lacking capacity then any action taken, or any 
decision made for, or on behalf of that person, must be made in their best interests. 
 
There are exceptions to this, where the person has made an advance decision to 
refuse treatment. The later section in this guidance ‘Advance Decision to Refuse 
Medical Treatment’ offers more detailed guidance on this. 
 
The DHSC has also developed a template, including a checklist, which will assist staff 
when seeking to determine what is in a patient’s best interests. 
 
A decision maker (person taking the decision for the care or treatment in question) 
must be identified clearly in the notes. 
 
Where a person lacks capacity to make certain important decisions and, at the time 
such decisions need to be made, has no-one else (other than paid staff) to support 
or represent them or be consulted, an appropriate second opinion should be sought 
from a person with relevant experience or knowledge relating to the decision in 
question. 
 
Disagreement 
 
A decision maker may be faced with people who disagree about a person’s best 
interests. A balance needs to be gained. It may be possible to gain agreement by 
using the checklist in the attached Best Interests template. Ultimate responsibility for 
working out best interests lies with the decision maker. 
 
If someone wants to challenge the decision-makers conclusions, there are several 
options: 
 
If a second opinion has not yet been sought, nor a Best Interests case conference 
held, then these should be considered as a means of addressing that disagreement. 
Attempt some form of mediation. 
 
Pursue a review through the Department’s formal procedures (such as the 
Complaints procedure). 
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If all attempts to resolve the dispute have failed, the High Court might need to 
decide what is in the person’s best interests. In this instance advice would need to 
be sought by the Department from Attorney General’s Chambers, in accordance with 
Departmental procedures. 
 
Any staff involved in care of the person who lacks capacity should make sure a 
record is kept of the process of working out the best interests of that person for 
each relevant decision, setting out:  
 
• How the decision about the person’s best interests was reached 
 
• What the reasons for reaching the decision were 
 
• Who was consulted to help work out the best interests, and 
 
• What particular factors were taken into account. 
 
• Any disputes / disagreements and actions taken 
 
This information should remain on the person’s record. For major decisions based on 
best interests of a person who lacks capacity, it may also be useful for family and 
other carers to keep a similar kind of record.  
 
(See attached ‘Best Interests Checklist’ template 1C) 
 
Advance decision to refuse medical treatment 
 
An Advance Decision to Refuse Medical Treatment is a document designed to inform 
healthcare providers of a patient’s wishes with regard to their future care in the 
event they lose mental capacity or the ability to communicate. 
 
It enables someone over 18, while still capable, to refuse specified medical 
treatment for a time in the future when they lack capacity to consent to or refuse 
treatment. 
 
An advance decision to refuse medical treatment can state the wish to refuse future 
treatment, including life prolonging treatment, but does not include advance care 
planning which deals with preferences, wishes about the future etc. An Advance 
Decision to Refuse Medical Treatment cannot cover euthanasia or assisted suicide. 
 
An advance decision to refuse treatment must be valid and applicable to the current 
circumstances. If it is, it has the same effect as a decision that is made by the 
person with capacity: health and social care staff must follow the decision. 
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Forms / formats are widely available online and from charitable organisations as well 
as legal firms. There is no set format but all will have similar questions / information 
within.   
 
It is recommended that all advance decisions to refuse medical treatment are written 
and signed by the patient and a witness. 
 
Health and social care professionals will be protected from liability if they: 
 
• Stop or withhold treatment because they reasonably believe that an advanced 

decision exists, and that it was valid and applicable. 
 
• Treat a person because, having taken all practical and appropriate steps to find 

out if a person has made an advance decision to refuse treatment, they do not 
know or are not satisfied that a valid and applicable advance decision exists.  

 
If the advance decision refuses life-prolonging treatment, it must: 
 
• be in writing 

 
• be signed and witnessed, and 

 
• state clearly that the decision applies even if life is at risk. 
 
To establish if an advanced decision is valid health and social care professionals 
must determine if the person: 
 
• has done anything that clearly goes against their advance decision 
 
• has withdrawn the decision, or 
 
• would have changed their decision if they had known more about the current 

circumstances. 
 
Advance decisions to refuse medical treatment can be rescinded / revised or 
replaced at any time by the patient, provided they retain capacity to do so. 
 
Where it is concluded that an advance decision is not valid / not applicable, the 
contents of the document must be considered as an expression of the person’s 
wishes, when considering best interest decisions. 
 
Health and social care professionals should record, within their records system, any 
known advance decision to refuse treatment and a copy should be lodged with the 
patient’s GP.  
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If there is a disagreement about an advance decision it is the healthcare professional 
who is in charge of the person’s care to decide whether there is an advance decision 
which is valid and applicable in the circumstances. (S)he may need to consult with 
colleagues and others who are close to or familiar with the patient. Details of these 
discussions should be recorded in the healthcare records. Where the outcome 
supports there being a valid and applicable advanced decision, this should be 
complied with. 
 
Record Keeping 
 
All staff are required to appropriately document information in the professional 
records where: 
 
• An assessment has been made as to the individuals mental capacity. 

 
• Decisions are made for clients who lack mental capacity, with the professional 

judgements used to support the provision of care, treatment or service. These 
decisions must be based upon the ‘patient’s best interest’ and clearly identify the 
“decision maker”. 

 
• It is identified that an Enduring Power of Attorney for property and finance 

exists. 
 
• It is identified that an Advance Decision to refuse treatment exists. 
 
Day-to-day decisions may be recorded and reviewed in the patient’s ongoing diary 
sheet/progress notes record, but formal capacity and best interest assessments are 
not required on every occasion about minor decisions/acts of care. 
 
However, for more complex decisions when the decision to which the assessment of 
capacity relates has serious consequences for the person, or when the decision 
about the person's capacity has been, or is likely to be challenged, then it will be 
necessary to use the attached templates.      
 
(See attached ‘Capacity Assessment’ template and ‘Best Interests Checklist’ template 
1B and 1C)   
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1A 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Capacity Assumed 

Suspicion of Incapacity? 
Such as: 

• Disorientated or delirious 
• Behavioural abnormality 
• History of Cognitive Impairment 
• Concerns raised by others 
• Refusing treatment 

Beware of assuming incapacity if the patient has 
dementia, mental illness or learning difficulties. 

Note that capacity is decision specific 

Provide adequate information on treatment 
and alternatives to allow informed consent 

Informed 
decision made 

Have all reasonable efforts been made to 
optimise patient’s ability to make decisions? 

Assess Capacity 
Lack of capacity requires demonstration of both: 

• Impairment of or disturbance in functioning of the mind or brain (for 
example cognitive impairment, mental disorder, delirium or intoxication) 

• Inability to do any of the following: 
• Understand information relative to the decision 
• Retain relevant information for long enough to use it for the decision 
• Use or weigh information 
• Communicate the decision 

Optimise decision making 

No Yes 

No 

Yes 

Is capacity likely to 
improve or fluctuate? 

Has lack of capacity been demonstrated? 
Consider specialist opinion if not sure 

No 

Can decision be delayed? 

Decide on what treatment (if any) is in the 
patient’s best interests 

• Try to establish what the patient would 
have wanted if he or she had capacity.  
Research known opinions and values.  
Consult, but do not necessarily follow, 
the opinions of family and friends. 

• Consider taking additional advice if the 
patient has no family or friends. 

• Beware of assuming that “best interests” 
is what the clinical team feels should 
happen; remember principle 3 (the right 
to make unwise decisions) 

Reassess capacity later? 

Yes 

Yes 

Yes 

No 

No 
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1B 

DEPARTMENT OF HEALTH AND SOCIAL CARE 

Capacity Assessment  

in respect of  

 

Person’s name; 

Address; 

 

Date of birth: 

Record of capacity assessment conducted on:       /      /      (date)   

Decision to which capacity relates: 

 

 

 

NB: - If this is a complex decision having significant impact on the service user/patient’s life 
(i.e. place of residence, invasive surgery, etc.) then it may be necessary to seek the 
involvement of a medical practitioner.  Otherwise, it is the responsibility of the person 
making a decision on behalf of a person to undertake their own assessment of capacity. 

Two Stage Test of Mental Capacity 

Does the person have an impairment of the mind or brain, or is there some sort of 
disturbance affecting the way their mind or brain works?  (It doesn’t matter whether the 
impairment or disturbance is temporary or permanent).  Provide evidence.  

 

 

 

 

If YES, have you provided support to the person to maximise their ability to make the 
decision and undertake stage 2 of assessment?  
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Considerations could include:- 

• Does the person have all the relevant information they need? 
• Have different methods of communication been explored, including non-verbal 

communication? 
• Are there particular times of day when the person’s understanding is better? 
• Can anyone else help or support the person to make choices or express a view? 

Does the impairment or disturbance mean that the person is unable to make the decision in 
question at the time it needs to be made? 

Can the person: 

a) Understand the information relevant to the decision?                                  Y   N  
b) Retain the information?                                                                          Y   N    
c) Use or weigh that information as part of the process of making the decision?       Y   N   
d) Communicate his/her decision (whether by talking or other means)?          Y   N    

 
Provide evidence in respect of the person’s ability in relation these four elements of the test: 

 
                              
 
 

NB: - If a person cannot do one or more of these four things, they are unable to 
make the decision. 

Outcome of Mental Capacity Test 

On the balance of probabilities, there is a reasonable belief that: 
 
The person has capacity to make this particular decision at this time         
 

Or 
 
The person does not have capacity to make this particular decision at this time      
Assessor: ____________________________________________________ 

Signature: ____________________________________________________ 

Designation: ____________________________________________________ 

Date:  ____________________________________________________ 

Time:  ____________________________________________________ 

If the person has been assessed as lacking capacity and the decision is to be made in their 
best interests, please proceed to the Best Interests Checklist document.  
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1C 

DEPARTMENT OF HEALTH AND SOCIAL CARE 

Best Interest Checklist 

 

 

Person’s name;  

Address; 

Date of birth; 

Persons having been assessed as lacking mental capacity for specific decisions may 
therefore require those decisions to be made on their behalf in their best interests. 

These decisions will most often be made in the context of multi-disciplinary discussion.  
However, the ‘decision maker’ is the person who is proposing to deliver the specific care or 
treatment to the incapacitated person.  Hence, in the case of medical treatment it is the 
doctor, nursing care the nurse, social care the social worker, etc. 

For decisions required by professionals carrying out day to day tasks, a full record of the 
assessment may not be necessary, and a simple statement of capacity and best interests to 
encompass day-to-day care may suffice, in the person’s record.  However, the assessment 
of capacity to make non-routine or more serious decisions should always be recorded.  This 
form should be used either if people are consulted individually or as part of a best interest 
case conference. 

The following checklist must always be considered and recorded for those non-routine or 
more serious decisions. 

• Have you considered whether the person is likely to regain capacity and whether the 
decision can be delayed?                                                                    Y     N  

 Details 
 
• Have you tried whatever is possible to permit and encourage the person to take part or 

to improve their ability to take part, in making the decision?               Y     N  
Details 

 
• Have you considered the person’s past and present wishes (expressed verbally, in writing 

or through behaviour or habits)?                                                         Y     N  
 Details 
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• Have you considered any beliefs and values (religious, cultural or moral) and any other 
factors which would be likely to influence the decision?                            Y     N  
Details 

 
• Have you consulted all relevant people as far as it is practical and appropriate to do so?  

These should include:                                                                          Y     N  
 
o Anyone named by the patient to be consulted YES / NO / Not Applicable 
o Anyone engaged in caring for the person YES / NO / Not Applicable 
o Anyone interested in the patient’s welfare YES / NO / Not Applicable 
o The donee of an Enduring Power of Attorney YES / NO / Not Applicable 

  
If yes, state name(s) of persons consulted and their views 
 

 

 

 

 

 

  
   
 

 

  
    

If no, why not?  Provide reasons why it has not been practical and / or appropriate 
to undertake the relevant consultation. 
   
   
   
   
   
   
  
What decision was reached or action taken? 
   
   
   
   
   
   
   
  

This form was completed by the person taking the decision for the delivery of care or 
treatment in question (decision-maker) 

(Name):              Signature:   _____________________________ 

Job Title:  ______________________________________________ Date: ______________ 

Review date:  ______________________ 

Has a copy of this form been shared with relevant parties?  


