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Financial Services Ombudsman Scheme 
Summary of the determination dated 14th November 2018 in respect of a complaint 
made to the Scheme regarding refusal by a general insurance provider (‘the Provider’) 

to pay a claim made under an After the Event policy.  
 
The Complaint  
 
The Complainant suffered an accident whilst at work and instructed a solicitor to make a claim against their 
employers in respect of their injuries. As part of the arrangement with the solicitor, the Complainant 
entered into a conditional fee agreement which involved taking out a policy with the general insurance 
provider (‘the Provider’) to cover legal costs and disbursements of the employer in the event that the case 
against them was lost and costs awarded against the Complainant.  
 
The Employer resisted the claim and permission was sought and received from the Provider to proceed to 
trial. Ultimately the Complainant lost their case and the costs of the action were awarded against them. 
 
The Provider declined the claim on the grounds that the Complainant breached the terms of the policy by 
knowingly providing their solicitor with false and misleading information in regards to their injuries. Council 
who acted on behalf of the Complainant at trial confirmed that the Court had expressly found that the 
Complainants claim was not fraudulent, but despite being provided with this note the Provider confirmed its 
initial position and refused to make payment in respect of the claim.  
 
The Complainant disagreed with the view taken by the Provider and a complaint was submitted to the 
Scheme.   
 
Findings 
 
The Adjudicator considered three aspects of the complaint:- 
 
1. Medical evidence 
2. Witness evidence 
3. Policy terms 

Medical evidence 
 
Extensive medical records were provided to the Adjudicator. After reviewing this evidence the Adjudicator 
concluded that the Provider’s argument that the Claimant behaved dishonestly during the course of the 
claim by lying about his medical symptoms to his medical expert was unsubstantiated and insufficient to 
avoid liability on the grounds that the terms and conditions had been breached.   
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Witness evidence 
 
At the time of the accident a colleague working alongside the Complainant gave a written witness 
statement which differed from the account later given at the court hearing. However whilst this witness 
gave differing accounts, the Complainant had been consistent in his recollection of the incident. The 
Adjudicator found that the Complainant did not knowingly provide his solicitor with false or misleading 
information but his recollection of the event remained consistent over a number of years.  

Policy terms 
 
The Provider was content to issue cover on two separate occasions. The first time the policy lapsed due to 
being in the investigatory stage, the policy was reinstated with the only stipulation being that the case 
should need to enjoy at least 60% prospects of success although declaration that this was the case was 
not asked for. Knowledge of the incident itself and how it occurred does not appear to have influenced the 
decision of the provider to issue cover. 

Conclusion 

The Adjudicator was satisfied that the Complainant did not knowingly give false or misleading information 
to his medical expert in relation to his symptoms or to his Solicitor in respect of how the accident occurred.  

Award 

The complaint was upheld and the Provider instructed to reinstate cover and make payment to the 
employer’s solicitor in relation to their costs and pay the Complainant’s disbursements. 

 


