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CHAIRMAN’S REPORT

The Isle of Man has established itself as a centre of excellence in what is a truly global finance
industry and is proud to have achieved international recognition for the high quality of its
financial services and the effectiveness of its regulatory environment and compensation
arrangements.  The introduction of the Financial Services Ombudsman Scheme (“the Scheme”)
on 1st January 2002 exemplifies the determination of the Island’s Government with the support of
the finance industry to continue to develop its consumer protection arrangements still further. The
Scheme gives investors, wherever they reside, an informal and cost-effective way in which to
resolve disputes with island-based financial services companies and is the only such scheme
operating in the British offshore islands.

The Scheme is a free, independent dispute resolution service for individuals with an unresolved
complaint against an Isle of Man financial firm such as a bank, insurance company or financial
adviser. While the regulators set and monitor certain standards expected of suppliers of financial
services, the Scheme’s role is to resolve individual disputes between customer and supplier.

In its first year of operation the Scheme received 400 enquiries but it was clear during the first
quarter of 2003 that numbers were continuing to increase and to cope with this additional
workload we have had to employ an additional case officer  I should like to thank the staff  of the
Office of Fair Trading for continuing to provide a quality service during a very difficult year. The
full details of such enquiries and complaints are provided later in the report but it is worthy of
mention that these have had to be handled during what has been the busiest year on record for the
Office in connection with the numerous other services it provides to the local community.

The success of the Scheme is in no small part due to the  good dialogue it has achieved with the
financial services industry and with the Insurance and Pensions Authority and the Financial
Supervision Commission.

The Scheme has tried to develop this dialogue further in 2003 by arranging seminars for over 200
staff members from the industry to advise them on the operation of the Scheme. This has also
been coupled with visits to firms to provide advice on the Scheme and means of improving
complaints handling with the ultimate aim being to reduce the numbers of complaints being made
to the Scheme.

As reported last year the Scheme was accepted as a member of the British and Irish Ombudsman
Association early in 2002 and has continued to work with the association and other ombudsman
schemes on issues of interest.

The Scheme has continued to develop its relationship with the Financial Ombudsman Service in
the UK and has entered into a Memorandum of Understanding that outlines how complaints will
be dealt with where both have an interest. Few cases so far have been dealt with under the
memorandum but I am confident that it will prove invaluable in future.

The Financial Services Ombudsman Scheme was the first such scheme in the Island and we have
had to  promote awareness of the Scheme both at home and abroad. This has included media
coverage in local newspapers and other publications, on radio and in the offshore financial press
and our staff are regularly called upon to make presentations to  the Island’s financial industry.
With so much of the finance industry dependent on world wide markets it is also important to
maintain international links with equivalent schemes around the world. I was therefore pleased
that representatives from the Scheme were invited to chair a session at the International
Conference of Ombudsmen held in London during March 2004.
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Last year’s report covered the calendar year of 2002 but this report will cover not only the
calendar year of 2003 but also the first quarter of 2004 so that we can bring the reporting year
into line with our financial and business planning year.

In 2003 we received 529 enquiries and dealt with 386 complaints, a rise of 32% and 41%
respectively over last years figures. This volume of cases has to be viewed in the context of a
local finance industry which operates in a world-wide market place providing services to many
hundreds of thousands of people. Such a small level of customer dissatisfaction would be the
envy of any retail business offering its services to such a large and varied base of customers and
particularly when the financial markets have presented various challenges in recent years.

It is hard to believe that the original concept for the Scheme originated over five years ago and
was developed under the auspices of Sophie Watkins, our Head of Research and Development.
Sophie and her family have now moved  to even sunnier climes and we wish them every success
for the future.

I have already thanked the staff of the Office of Fair Trading and it would be remiss of me not to
thank our panel of Adjudicators,  Peter Crellin, Kathy Harrison and Flora Simons for their
professional support while facing an increasing workload during the year. As a result of that
workload we have recently appointed Peter Pell-Hiley and Nigel Cordwell to the panel and I am
sure they will be a real asset to the Scheme.

The purpose of the annual report is not merely to record the successes of the past but also to
highlight those areas where we and the industry can continue to improve in the future. To this end
we intend to provide more regular feedback to the industry by the introduction of a twice yearly
bulletin which will focus on case studies and complaint trends rather than the comprehensive text
and statistical focus of this annual report. If successful we would hope that the bulletins will
eventually replace the annual report and we would welcome any comments or suggestions from
our ‘users’ regarding this proposal or our service in general and look forward to the continued
development of the Scheme for the benefit of all concerned.

Mr Q B Gill MHK
Chairman
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CHIEF ADJUDICATOR’S REPORT

As is highlighted elsewhere in this Annual Report, the number of enquiries being made to the
Financial Services Ombudsman Scheme has grown every quarter since inception; from 78 in the
first quarter of 2002 to almost 140 in the first quarter of 2004. The number of cases referred to
Adjudication increased year on year from 22 in 2002 to 48 in 2003, in part a reflection of the time
taken to consider the cases and gather evidence from a Scheme which only commenced on 1st

January 2002. It is interesting to note that out of the 48 cases referred to the Adjudicators in 2003,
43 of the cases were from the first year of the Scheme. However, I am pleased to note that there
has been a distinct falling off since then in the number of cases referred. I am certain that this is
due to the fact that the Office of Fair Trading staff have become more adept at persuading the
parties of the strength or weakness (as the case may be) of their case and of the staff being able to
refer the parties to similar cases which have already been determined by the Adjudicators. This is
done on a basis which does not disclose the identities of the parties in the determined cases. I am
confident that the numbers of referrals will continue on a downward trend until new types of
financial products give rise to new types of complaint.

It is however disappointing that over 50% of the cases referred to the Adjudicators involved
administrative errors and delays. These are often cases which should have been dealt with by the
supplier at an early stage. On occasion, the supplier seems to have no efficient complaints
procedure whereby a particular case can be passed to the relevant layer of management so that a
sensible decision can be taken to deal with it in an appropriate way. It is however noticeable that
some companies have many such complaints whereas other companies of a similar size have no
or only a few complaints of this nature. This indicates to me that the poorly performing
companies could greatly improve their performance if there was a robust complaints procedure in
place, of which all staff are aware.

Awards for material distress and inconvenience continue to fall mainly within the range of £100
to £300 but in one extreme case an award of £1,000 was made. This was because the default on
the supplier’s part had led to the inability of the complainant to settle his debt to the tax
authorities who were threatening bankruptcy. Some complainants still expect an inflated amount
of compensation for their inconvenience and are disappointed with the amount awarded. As more
information is made available of the range of awards made by the Adjudicators (see main report)
it is to be hoped that suppliers will make realistic offers in appropriate cases and if a realistic
offer is not accepted, the staff of the Office of Fair Trading will be able to rule that the offer is
appropriate and refuse to refer the case to an Adjudicator.

The Adjudicators have very extensive powers to enforce the disclosure of documents and
information. Most suppliers are well aware of this and cooperate in a helpful manner. However,
in some cases there are often long delays before letters are answered and information disclosed.
Obviously an application to Court would probably take as long as merely waiting for the delayed
reply! I do not see this as the best answer and one possible alternative would be for the
Adjudicator to report the delay to the Regulator. I hope that this will not become necessary and
that all suppliers will deal promptly with requests from the Adjudicators.

We anticipated a number of claims about the so-called "Precipice Bonds". These are investment
products which offer a rate of growth dependent on various market indices  over a fixed term but
many of the capital returns fell far short of the investors expectations.

The complainants usually claimed that they were badly advised or that the sales literature was not
clear about the risk to capital. With the consent of the parties, test cases were adjudicated on
different products and the resulting adjudications used (on an anonymous basis) to settle the other
complaints about similar products. This enabled the  Scheme to deal swiftly and effectively with
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a relatively large number of cases which otherwise may have had to be referred individually to
the Adjudicators (see case study 2).

We have come across problem areas where more than one supplier in different jurisdictions is
involved in a single (often complicated) financial product. Occasionally, but not always, the
suppliers are companies in the same Group. This does not stop an Island based supplier from
claiming (perhaps justifiably in law) that it is not responsible for the default of its sister company!
When the off Island company is based in the UK, we can now deal with this problem in
conjunction with the UK Financial Ombudsman Service with whom the Office of  Fair Trading
has negotiated a Memorandum of Understanding. I hope that in the future we can enter into
similar agreements with Ombudsman Services in other jurisdictions. In the meantime we can only
deal with complaints against suppliers of financial services operating in or from the Isle of Man
and deal with grey areas as best we can.

The Scheme has evolved and will continue to do so with the support and co-operation of all
parties with the aim of constantly improving the provision of an effective and robust Scheme
which has the confidence of both customers and suppliers within the finance sector.

Peter Crellin
Chief Adjudicator
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BACKGROUND TO THE SCHEME

The Financial Services Ombudsman Scheme for the Isle of Man is an independent dispute
resolution service for individuals with an unresolved complaint against an Isle of Man financial
firm such as a bank, insurance company or financial adviser.

Set up in law, it is a more accessible alternative to using the courts system: it is free, the
complainant (and the supplier) does not need potentially costly legal representation and the
approach is inquisitorial with the Scheme investigating complaints. Determinations are made on
the basis of what is just and equitable in the circumstances of the complaint and not just on a
purely legal assessment. The Scheme is free for suppliers of financial services as well as
complainants and is funded by the Isle of Man Government through the Office of Fair Trading

The Ombudsman Scheme is not intended to interfere in the normal relationship between a
supplier of financial services and its customers but is available as a last resort, if a complainant
has exhausted the firm’s internal complaints handling system without satisfactory resolution.

Scope of the Ombudsman Scheme
The Ombudsman Scheme is set up by statute, the Financial Supervision Act 1988 as amended by
the Fair Trading (Amendment) Act 2001 (see Appendix) and this sets the framework for the
complaints that can be considered. Complaints must concern financial services supplied in or
from the Isle of Man, although complainants can be based anywhere in the world. In some cases,
aspects of a complaint may span several jurisdictions (for example, while the supplier may be in
the Isle of Man, its administrative office may be elsewhere). Arrangements are already in place
to ensure the  Scheme dovetails with the UK’s Financial Ombudsman Service which covers
financial services provided in or from the UK. To ensure the efficient operation of the two
Schemes as regards any complaints which may span the two jurisdictions and to cement the good
working relationship built up with the UK Scheme, we have entered into a Memorandum of
Understanding covering these issues.

The complainant must be an individual, as commercial entities are deemed to have the
wherewithal to use traditional redress routes. There are also various time limits within which
complaints must be brought to the Scheme and the particular ‘starting’ point for the Scheme is
that the events leading to a complaint must have occurred on or after 20th April 1999. This was
the date that Tynwald, the Manx Parliament, agreed that there would be a financial ombudsman
for the Island.

The Scheme covers complaints about ‘traditional’ financial services: banking, credit, investments,
insurance and pensions including the provision of financial advice as well as the products
themselves. The existing Pensions Ombudsman for the Isle of Man can consider complaints about
the running of occupational and personal pension schemes, so in practice such complaints are
referred to that body as it has years of experience in that area. The areas of corporate and trust
service provision do not come within the remit of the Scheme, although this can be reviewed in
the future once the regulation of these areas is more established.

Operation of the Ombudsman Scheme
The Scheme is managed by and operates out of the Office of Fair Trading, whose staff provide a
first stage of complaints handling, offering conciliation and mediation services. The involvement
of case officers with an impartial viewpoint can help the parties see the complaint in a different
light and resolve the matter with mutual agreement. The case officers also have considerable
knowledge of the industry and previous determinations made by the Adjudicators. They are
therefore able to assess whether the supplier has already made a reasonable offer in which case
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the complaint can be dismissed or if there are unique elements to the complaint whether the
matter should be referred to an Adjudicator for determination.
 The Office of Fair Trading has appointed a panel of five Adjudicators (or Ombudsmen), one of
whom is appointed to provide a formal investigation and determination of each complaint
unresolved by conciliation and mediation. In considering what is just and equitable in all the
circumstances of the case, the Adjudicator will take into account the relevant law, statutory
regulations, regulators’ rules, guidance,  standards and relevant codes of practice

Awards
If the Adjudicator upholds the complaint, he or she can make binding awards of up to £100,000
payable by the supplier to the complainant as well as instructing it to take steps to put the matter
right. The award is to put the complainant in the position he or she would have been in had the
relevant act or omission of the supplier not occurred and, as much as some complainants would
like, does not represent a penalty on the supplier. Awards for distress and inconvenience are
discussed later in the report.

Under the legislation, the determination of an Adjudicator is binding on both parties to the
complaint, with only limited appeal on a point of law to the High Court.

Responsibilities of suppliers of financial services
The responsibility for resolving complaints lies with suppliers first and foremost and the Scheme
provides a means of independent investigation for any that remain unresolved. An advice note
issued by the Financial Supervision Commission, Insurance and Pensions Authority and Office of
Fair Trading1 states that suppliers should have suitable internal procedures for handling customer
complaints and particularly that there should be an overall time limit of 12 weeks for issuing a
final response to a customer’s complaint.

Suppliers should also generally make their customers aware of the Scheme and once their internal
complaints process has failed to resolve any complaint they must specifically inform the
complainant of their right to refer their complaint to the Scheme. As a general rule the Scheme
will not deal with a complaint until the suppliers’ internal complaints process has been concluded.
However, where that process has taken more than 12 weeks or where there appear to be no
reasons why the complaint should not have been more speedily resolved, the Scheme may
become involved. At this point the Scheme may request a progress report from the supplier or
provide a deadline by which time the Scheme will automatically proceed to consider the
complaint.

                                                          
1 Advice to suppliers of financial services on complaints handling and the Financial Services Ombudsman
Scheme, issued October 2001
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Frequently asked questions

How is the Financial Services Ombudsman Scheme structured and funded?
The Scheme is set up under sections 21A, 21B and 21C of the Financial Supervision Act 1988
and operates out of the Isle of Man Office of Fair Trading. (See full text in Appendix )

It is funded by the Isle of Man Government and there is no charge to either the complainant or
supplier.

Who can use the  Scheme?
Individuals who are customers of financial firms operating in or from the Isle of Man may make a
complaint to the Scheme. Although companies are not eligible to use the Scheme, sole traders and
individual members of partnerships may be eligible.

What can be complained about?
A complaint can be brought if, in the course of supplying financial services, a firm has caused a
complainant to lose money (or suffer material distress or material inconvenience) through its
maladministration or negligence. Financial services include insurance, investments, banking,
mortgages and credit as well as pension and other financial advice. The Pensions Ombudsman
covers complaints about the administration and running of personal and occupational pension
schemes.

Are there any time limits?
There is an overall 'starting point' whereby the Scheme can only consider complaints relating to
acts or omissions that took place on or after 20th April 1999.

A complaint must be brought to the Scheme within six years of the act or omission that led to the
complaint, or within two years of when it should have come to the complainant’s notice, if not
immediately aware of it.

Are there any geographical restrictions?
The financial services must have been supplied by a firm (a 'supplier') operating in or from the
Isle of Man but the customer can be based anywhere in the world.

What can't be complained about?
We cannot investigate any complaints relating to suppliers who are not based in or operating from
the Isle of Man.

We are obliged to dismiss  complaints if:
• the complainant has not suffered financial loss, material inconvenience or distress
• we think the supplier has already made a fair offer of compensation
• the complaint has been or is being considered by any court or another dispute resolution

scheme
• we think it is a frivolous or vexatious complaint.

We cannot consider complaints about the legitimate exercise of the supplier's commercial
judgement (for example in deciding whether or not to offer credit) or about investment
performance unless the supplier has been negligent in some way.
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THE CASELOAD

Initial contacts and formal complaints received

The overall number of contacts and complaints received by the Scheme during 2003 is shown
below together with comparative figures for 2002.

Table 1 Cases Received

2002 2003 Increase

Initial contacts 400 529 32%

Formal complaints received 273 386 41%

The  Scheme received 529 of what we have termed ‘initial contacts’ during 2003, an increase of
some 32% on the previous year. Initial contacts represent any enquiry from the general public
about financial services complaints and include general enquiries about the remit of the Scheme
from individuals who have yet to make a complaint to the supplier, to those who have exhausted
the internal complaints procedure and want to know how to progress their complaint. Case
officers provide general advice to individuals on how the Scheme operates and where necessary
will supply  our explanatory leaflet and the formal complaint forms.

Due to the availability of the formal complaint forms on the Internet, the Scheme is receiving a
number of what at first sight appear to be formal complaints but which later have to be down-
graded to an initial enquiry because they only require advice at the time. The Scheme is looking
at ways to overcome this problem as it has caused difficulties in the compilation of the figures,
particularly those relating to complaints carried forward from one year to the next as shown in
Table 2 below.

If a complaint does not come under the jurisdiction of the Scheme, for example because it
concerns a UK financial firm then appropriate advice will be given about the UK Financial
Ombudsman Service. Other potential complainants are advised that they need to take the issue up
with the supplier first, which will then have 12 weeks to issue a final response to the complaint. It
is only at this stage, once the supplier has had the opportunity to consider the complaint fully and
respond, that the  Scheme would actively consider a complaint.

Formal Complaints

Table 2 below shows the number of formal complaints received during 2002 and 2003 and how
these have been handled.

Column 1 shows the total number of formal complaints received in 2002 and the subsequent
actions taken. Column 2 shows the number of cases that were received in 2002 but concluded in
2003. Column 3 shows the number of complaints received in 2003 and how these were handled
in 2003.

By adding columns 2 and 3 of Table 2 together we can see that a total of 516 complaints were
under consideration during 2003. A total of 185 complaints were investigated and found to be
outside the remit of the Scheme whilst a further 51 were resolved through mediation and 48
determined by the Adjudicators.
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Table 2 - Ombudsman Scheme Caseload  2003
                                                                          

1 2 3

Formal complaints received
273 130* 386

Cases considered outside remit
60 49 136

Cases resolved through mediation
35 16 35

Determined by Adjudicators
22 43 5

Carried forward
156* 22 210

Column 1 = cases received and closed in 2002
Column 2 = cases received in 2002 and closed in 2003
Column 3 = cases received and closed in 2003

*Of the 156 cases carried forward at the end of 2002, 26 were considered to require nothing more
than basic advice on the Scheme or how to progress their complaint with the supplier. This left
130 formal complaints  requiring investigation and mediation in 2003.

This makes a total of 284 complaints fully concluded during 2003. This clearly does not cover the
number of complaints received during 2003 and we are conscious of the fact that the number of
cases being carried from one year to the next appears to be increasing.

During the year we did engage an additional part-time case officer and her hours of work have
been increased in 2004.

At the time of writing this report the total number of cases under consideration is approximately
200 and we believe that current resources are sufficient only to meet the complaint levels of 2003.

With complaint levels still on the increase and the highly complex nature of the cases now being
received which require much greater consideration it is likely that the subject of staffing
resources will have to be re-visited in 2005.

Out of the 22 cases received in 2002 and still in progress as at end 2003, 10 were with the
adjudicators and 12 were in progress with the OFT.  Of these 12 cases, 2 cases were being
prepared for submission to adjudication, 2 cases were awaiting other cases to be determined as
precedents by the Adjudicator and 8 cases remained under consideration with the OFT case
officers. In some of the 8 cases the OFT case officers were awaiting further information from the
complainants or authority for the complaint to be sent to an Adjudicator for determination and the
others were awaiting the outcome of the final review of their complaint following its initial
dismissal.

Of the 210 complaints received in 2003 which were still in progress at the end of that year, 4
were with the Adjudicators and 205 in progress with the OFT. It takes on average just less than 6
months to conclude the investigation and mediation stage of the Scheme and it therefore follows
that approximately 50% of all complaints received in any one year will remain in progress at the
end of the year. This “carry-over” from one period to the next is kept constantly under review to
ensure that the time taken to conclude complaints is not excessive and that the caseload of our
case officers does not become unmanageable.
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Of the 386 formal complaints received during the year, 136 (just over 35% per cent) were
rejected for various reasons being deemed outside the jurisdiction of the Scheme, as set down in
the legislation (see Appendix).

A common reason for rejection was that the complaint concerned investment performance which
accounted for 45 (approximately 33%) of the rejections. Other main reasons for rejection were
that the complaint fell outside the time limits within which complaints must be brought or that the
services were not provided by a financial supplier operating in or from the Isle of Man.

Considering whether complaints are within our jurisdiction can take a considerable time and there
has therefore had to be much deliberation and consideration of the substance of the complaints
against the jurisdictional limits set down in the legislation. On a number of occasions the Scheme
has had to enter into protracted communication with the supplier to gather information for
determining this issue of jurisdiction before even considering the substance of the complaint. As
the number of cases determined continues to increase the officers are finding that they can apply
these previous determinations to current cases and either reject the case or refer it back to the
supplier to make a settlement offer in line with the relevant determination .

This is why the number of cases classified as “outside the remit of the Scheme” in Table 2
appears to have increased dramatically this year, as this classification includes those cases which
have been rejected on the basis of a previous determination. Where we have received multiple
complaints about a common product or supplier we have tried to “fast track” a representative lead
case to an Adjudicator for determination. In those cases involving the so-called “Precipice
Bonds”, Traded Endowment Policy funds and Market Value Adjusters this has proved invaluable
and enabled a significant number of complaints to be handled by the Scheme in a relatively short
time.

For the Scheme to consider a complaint it must ensure that the individual making the  complaint
is the  individual who received the financial services. This can often  prevent those who have put
their money into a trust subsequently bringing a complaint, such as about maladministration of
the funds.

In many cases regarding insurance-related investments, the products have been provided by an
Isle of Man supplier but the products were sold and advice provided  by an intermediary who is
independent of the supplier and operating in a different jurisdiction. Many consumers contacting
the Scheme claim that the independent financial adviser (IFA) who sold the product is the agent
of the Isle of Man supplier and therefore the supplier is responsible for the actions of the IFA.
Explaining the business relationship between the parties is often difficult and is not always as
straight forward as it might seem. Here we must carefully examine the nature of the complaint in
order to be clear if the issues complained of relate to the provision of the product, which we can
consider, or aspects of the selling process, which we cannot usually consider in these cases
because it was not supplied in or from the Isle of Man.

If our case officers consider that a case may be outside of the jurisdiction of the Scheme, the
reasons are always explained to complainants and they are given the opportunity to respond if
they disagree.

During 2003 a number of complainants refused to accept the initial view of the case officers and
so at the end of the year a review stage was added to our internal procedures. It is believed this
will ensure quality and consistency of decision making and give comfort to the complainant in
that they will know their case has been independently assessed.
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Following this the case may be referred back to the case officers with recommendations or
referred for formal determination but if the original dismissal decision is upheld the complainant
is formally advised of the reasons and that the Scheme will take no further action in respect of the
case.

Wherever possible, we will inform the complainants if there are any other possible redress
mechanisms available, such as taking their complaint to the UK Financial Ombudsman Service if
the supplier or IFA is a UK-based company. However, many countries do not have Ombudsmen
schemes or their equivalent for financial complaints, so the opportunity to pursue complaints
elsewhere may be limited.

Subject matter of complaints

The breakdown of complaints by the financial product concerned is shown below in Table 3.

Life insurance including insurance-linked investments accounted for over 54% of the total
complaints for 2003 (slightly less than 2002), but this is perhaps not unexpected when many of
the products include some element of investment performance.

There were 82 banking complaints received in 2003 which represents an increase of 105% on
2002. Whilst the increase is of concern, this relatively low number of complaints has to be
viewed against the vast numbers of accounts currently held in the Isle of Man and the frequency
of contact between the Bank and its clients which might give rise to a complaint.

Table 3 - Breakdown of complaints by product

2002 2003

Life insurance & insurance related investments 150 209

Banking 40 82

Non-insurance related investment 27 30

Mortgages & other secured credit 14 14

Pensions 13 4

General insurance 8 8

Share dealing 1 1

Other financial services 20 7

Non-regulated products or other ineligible matters 31

Total 273 386

The position of long-term insurance and insurance-linked investments in the above table is
perhaps not  surprising given the nature of the Island as a leading offshore finance centre where
long-term insurance business is a mainstay. In addition, the current poor returns from the stock
markets mean more investors are looking closely at their holdings, considering early surrender
and worrying about fund performance. The Scheme will not usually consider a complaint where
the dispute relates to investment performance, unless there are other relevant issues such as
inadequate explanation of the risk, mis-selling or there is an allegation of negligence.
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Many complainants allege that there has been mis-selling of some description particularly in
regard to the product risk rating or that the provider has been negligent in management of the
product, to gain access to the Scheme but investigation often shows the underlying complaint is
one of poor performance. The so-called “Precipice Bond” complaints that we received during the
year are a good example of this type of complaint as referenced in the Chief Adjudicators Report.

Many of the complaints have centred around issues such as maladministration and charges.
Examples of maladministration have included delay in effecting the complainant’s instructions
causing financial loss and provision of incorrect information on fund or surrender values. It is of
some concern to the Scheme that delays and even failures to action certain customer requests are
frequently mentioned in complaints and in some cases those delays continue even when dealing
with the customer’s complaint. We welcome the fact that a number of companies have recognised
that their level of customer service has fallen below their own expected standards and have taken
significant steps to improve the quality of their service. Some companies have also offered
compensation to customers who have been inconvenienced by such delays and we are pleased to
note that the amount of compensation is generally in line with that awarded by our Adjudicators.

Charging issues revolve around the clarity and transparency of charges such as those imposed on
early surrender of an insurance-related investment or early repayment of a mortgage. During the
year we have seen a number of complaints concerning Market Value Adjusters (MVAs) in certain
insurance-linked investments which can be applied at the insurer’s discretion in addition to the
specified early surrender penalties. These have been applied by the companies to protect the
interests of existing policyholders whilst markets are depressed and they have had a significant
effect on investors wishing to release their capital prior to maturity of their investment. By the
end of 2003 we were also receiving complaints about MVAs applied to collective investment
schemes managed from the Isle of Man

In general the Scheme has found that for both insurance linked investments and collective
investment schemes the promotional literature and the terms and conditions relating to the
investment clearly explained that Market Value Adjusters or other similar mechanisms could be
applied and companies had advised investors accordingly.

Residence of complainants

The Scheme received enquiries and complaints from around the world, reflecting the international
nature of the financial services sector on the Island. The provision of all the necessary
information and forms on the Scheme’s website and our ability to communicate with
complainants by email facilitated these overseas complainants.

For those cases determined  only; 6% resided in the Isle of Man , 40% in the UK, 12.5% in the
EU, with the balance residing internationally.

Complaint outcomes and awards

Awards made by Adjudicators are intended to make good any loss suffered by the complainant as
a result of the supplier’s act or omission and can include payments for material distress and
inconvenience. In place of an award the Adjudicator may decide that the supplier can put the
complainant back in the position they were in prior to the act or omission and in such cases a
direction may be made requiring the supplier to take a particular course of action.

Table 4 below gives the details of awards or directions made where the Adjudicators upheld the
complaint either in full or part.
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Table 4  2003 Adjudications Made

Compensation Distress &
Inconvenience

Awards

Alleged Complaint

£1,000.00 nil Negligence/ administration errors
nil £500 Administration errors and delay in provision of

information
nil £400 Repeated administration errors but no financial loss

£3,260.27 nil Delays in processing of death claim
Direction £250 Breach of contract terms

nil £225 Non notification of bonus review but no financial loss
nil £200 Delay (30 days) in replying to client query

£1,912.00 £200 Delays, obtuse communications and administration failures
US$6,000.00 nil Administration errors

nil £500 Conflicting information  provided but no financial loss
US$10,487.00 £200 Mis- sale

£2,069.54 £200 Non notification of change of interest rate on account
£2,173.00 £300 Lost cheque and delay (3.5 months) in advice of same

nil £300 Repeated administration errors
£2,605.23 £150 Delay (4 days) in switching funds
£5,903.68 £250 Switch incorrectly actioned

£100.00 £100 Disclosure of bank accounts to third party
£506.64 nil Incorrect switch

Direction £1,000 Bank account frozen without authority
£27,250 £250 Administration issues - reasonableness checks not undertaken

nil £400 Delay in dealing with complaint
£18,518.79 £100 Mis- sale plus delay in response to complaint

nil £300 Delay (3 months) in information provided

Of the complaints determined  by an Adjudicator during 2003, 24 complaints were not upheld
and 24 were upheld either in full or in part with the suppliers required to make an award of
compensation to the complainant in 23 of those cases. In one case the complaint was upheld but
no award of any kind was made as the Adjudicator determined the provider had already made
sufficient restitution.

Awards were made in 13 cases to compensate for a direct financial loss and in addition awards
were made for distress and inconvenience in 19 cases. Of those 19 cases, 14 cases were awarded
in the range £100 to £300, 4 awarded in the range £310 to £500 and 1 case awarded an
exceptional payment of £1,000. The exceptional award took into account the fact that the frozen
bank account held over EURO 100,000 and resulted in bankruptcy proceedings being
commenced against the complainant.

Time taken to resolve complaints

In order to consider the complaints, the Office of Fair Trading must first carry out our
investigations and give all the parties to the complaint the opportunity to put their side of the
case. This involves ensuring we have all the relevant documentation and so we will contact all the
parties to the complaint to request the relevant product literature, contract notes, correspondence
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etc. This can take some time, especially if events go back over a long period, involve third parties
and the parties are based abroad.

Those complaints that did not require formal determination by an Adjudicator and were resolved
by the Office of Fair Trading through investigation or mediation took on average just over 25
weeks to complete. The length of time taken to resolve any case is dependent upon the speed of
response of both the complainant and supplier to queries which can range from a few days to a
number of months. Another reason for delays in closing complaints is the increasing reluctance
on the part of complainants to accept the decision of the Scheme where it has been decided to
dismiss the complaint. It is hoped that the introduction of a review process as previously
explained will help bring these matters to a speedier conclusion.

Complaints still in progress at end of 2003.

At the end of the year, 210 cases were still in progress although 21 of these were later down-
graded to initial contacts and the complainants provided with basic advice. This seemingly large
number is not surprising when considered more closely as complaints came in steadily in
increasing numbers over the year. The resultant 188 cases represents less than half of all the
complaints received during the year.

First Quarter of 2004

As explained in the Chairman’s Report this document not only covers the calendar year of 2003
but also includes the first quarter of 2004 to bring it into line with our business planning cycle
and our financial year.

As can be seen from Table 5 below the number of initial contacts in this quarter was slightly less
than those received in the last quarter of 2003 but still exceeds the average number per quarter for
2003.

However, the number of formal complaints received during this quarter is the highest number
received since the Scheme came into operation in 2002 but there are a number of reasons for this
and it should not be seen as an indication of deteriorating service in the financial industry.

Table 5 Cases Received Q4 2003-Q1 2004

Q4 2003 Q1 2004
Initial Contacts 141 137

Formal Complaints 111 118

The Scheme is now in its third year of operation and is clearly becoming better known not only
amongst local and international consumers but also IFA’s in other jurisdictions who are now
directing their clients to the Scheme. In some cases the IFA is acting on behalf of multiple
complainants, particularly where the IFA sold the same product (which has subsequently suffered
poor performance) to a number of clients.

During the first quarter of 2004 the Adjudicators determined a further 5 cases. 4 cases were
upheld in full or in part  and the awards made are shown in Table 6. The remaining case was
dismissed and no award was made.
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Table 6 Adjudication made during First Quarter 2004

Compensation Distress &
Inconvenience
Awards

Alleged Complaint

£501.88 nil Policy documentation not issued
£2,750.00 nil Administration errors

nil £250 mis-sale alleged and administration errors
£4,501.76 nil Administration errors

At the start of the year we took the decision to update our computer database by the end of this
financial year which will allow us to monitor and control workflow more successfully and
produce the above statistics more easily than we can at present.

The future

It seems likely that the number of complaints received during 2004 will be higher than in 2003,
however, it is probable that the rate of increase will be less than in the previous year.

Consequent upon the introduction of the new computer database the Office of Fair Trading will
be re-organising the way in which it handles initial contacts about financial services. In future all
initial contacts will be received and handled by our Consumer Advice Centre who are
accustomed to dealing with a wide array of consumer complaints. Only where there is a formal
complaint or the enquiry requires a substantive response will the matter be handed to a Scheme
case officer which should make for better use of their expertise.

As explained earlier in this report it is our intention not to publish an annual report of this
comprehensive nature in future. Instead, we will be producing a twice yearly newsletter aimed
principally at the financial services industry. This will provide more timely information on the
types of complaint being received, how we are dealing with them and case studies of recent
determinations by our Adjudicators.
The newsletter covering the end of the financial year will provide all the statistics for the whole
year but will be a more concise and focused document than this present annual report. It will also
be available on our web-site so that consumers can see for themselves the nature of the work
covered by the Scheme which should help them identify whether their particular complaint is
eligible.

As always, we welcome any feedback on this report and our plans to introduce a twice yearly
newsletter.
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CASE STUDIES

This section gives selected examples from our work over the 15 months under review  to give a
flavour of the types of issues brought to us and how we have approached them.

1. Deduction of Market Value Adjusters (MVA)

The Complainants discovered that a MVA would be applied to any withdrawals on their
investment and stated that this was in breach of the Terms and Conditions of the Bond. The
Supplier stated that this was not so, and that the imposition of the MVA was advised to the
Complainant’s IFA, published in the National Press and on the Supplier’s website. The
Complainants wished to be allowed to take withdrawals without the application of a MVA.

MVA’s are a mechanism whereby with-profit fund providers impose an exit charge on with-
profit encashment so as to maintain fairness for all with-profit fund holders. In this case both the
product brochure and the Policy Provisions warned investors about the possibility of applying an
MVA and as such the application of the same was deemed acceptable .

There was, however, a provision which said  “... a MVA will NOT be applied in the following
circumstances:  ... iii) on any regular encashment ... PROVIDED THAT the request for such
encashment was received before publication or notification to the Investor of a MVA  ...”
The Complainants argued that there had been no publication or notification although the clause
does not specify the way in which “publication” or “notification” will take place.  In fact, the
Complainants had been advised both over the telephone and in writing that an MVA is likely to
apply and in addition articles were also published in the National Press.

The Complainants also argued that another Policy Provision precluded the imposition of an MVA
because it said that an MVA could be applied “...EXCEPT:... iii) where the total encashments
...are less than an amount published by this company from time to time.

The Complainants argued that the encashment was below the amount published by the Supplier.
However it is not specified how the “publication” should take place and in this case, MVAs were
currently applied to the whole encashment, this fact has been published by way of the Supplier’s
website and by notification to IFAs. The product brochure indicated that the “amount” can
change without notice.

In view of the above no part of the Complaint was upheld.

2. Marketing literature for ‘Precipice Bonds’

In December 1999 the Complainants invested £15,360 into what has now become known as a
‘Precipice Bond’. The investment was made via an independent financial adviser (IFA) based in
the United Kingdom whereas the Supplier was based in the Isle of Man.

The Bond was an offshore investment which tracked the performance of the Eurostoxx 50 Index
over a 3 year period and was designed to pay a fixed level of income for 3 years or to accumulate
growth.

The amount of capital  returned on maturity depended on the final level of the Index; the return
was reduced by 30% for the first 10% drop in the index, and thereafter the return was reduced by
1% for every 1% drop.
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During the life of the Bond the Complainants received a total of £4,608 as income (10% of initial
investment per annum) and at maturity the capital returned was £5,018.11 – a reduction of
approximately  67%.  The Complainants believed that their capital would be returned in full; they
also complained that the marketing literature was misleading in that the extent of the reduction
and how this is calculated, was not clearly defined and requested compensation of the difference
between the sum invested and that returned at maturity.

The marketing literature did not guarantee that the capital invested would be returned. The
calculation of capital reduction which might occur if the Index fell was clearly explained and risk
warnings were given. It would not be feasible for the Provider to detail all percentage drops in the
Index so a few percentage drops were sampled in the literature as ‘specimen returns’; these
included a 40% drop and an 80% drop. Because the Complainants’ suffered a  loss of  67% of
capital they assumed (incorrectly) that their loss was maximized at 40%.

As the marketing literature was deemed sufficient to warn of the risks of investment the
complaint was not upheld.

However the Bond was sold to the Complainants via the IFA on the basis that ‘Client Specific
Advice’ (which can only be given if an adviser has knowledge of the particular situation) has not
been given. The IFA received commission but took no steps to ascertain whether this high risk
product (which  the Provider was unable to extend beyond the 3 year  period) was suitable for the
investor, or whether the investor fully appreciated that some or even all of the capital invested,
could be lost.

This IFA was not within the jurisdiction of the Isle of Man Ombudsman Scheme and in such
circumstances it is usual for no further comment to be made, but because the percentage loss of
capital was so great, it was considered appropriate to comment on the conduct of the IFA  (which
may not necessarily be endorsed by an authority which has jurisdiction over the IFA).

3.  Marketing literature / Risk Rating of Traded Endowment Fund

In May 2000 the Complainant invested £100,000 in the Supplier’s policy, which was linked to a
fund invested in traded endowment policies. The complainant alleged that the marketing literature
was misleading because it did not: mention that the fund could be revalued, that the current value
was based on future projections, disclose the full nature of the investment and the risk. The
Complainant sought compensation in the sum of £7,000 to enhance the fund value to a level it
would have been before the devaluation in the fund price. Whilst a statement in the literature that
the fund could be revalued was not a regulatory requirement the Policy document included the
fact that the fund would be calculated on whatever basis the Actuary considered appropriate.
Regarding the calculation of the current value, the illustration which accompanied the Key
Document provided details of future projections at product level within the regulations then
prevailing. The principal risk factors were clearly stated in the Key Features and the marketing
material issued by the Supplier complied with the Rules of the Insurance and Pension Authority
at that time.

It was also determined that the risk rating was in line with the general market view of the time
that traded endowment policies were deemed to be low risk funds and that the Fund was correctly
classified and described as such in literature issued by the Supplier.

Accordingly the complaint was not upheld.
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4. IFA / Agency link to supplier

a)IFA found not to be agent of supplier

The Complaint arose as a result of the Supplier paying commission to an IFA for the introduction
of the Complainant’s business. The Complainant stated that IFA played no part in his
introduction to the Supplier and that he submitted his application form direct. He stated also that
IFA’s subsequent involvement was inadequate. The Supplier, on the other hand, stated that whilst
they did receive a copy of an application form from the Complainant direct, they received the
original from the IFA. Indeed, they stated that they would only accept business through an IFA.

The Complainant originally wished the Supplier to reimburse the commission paid to IFA,
together with compensation to reflect the distress and inconvenience which this matter had caused
him. However, he subsequently varied his claim and requested to be placed in the same position
he occupied before the bond was in place, plus accrued interest to date and a sum to reflect time
and stress caused by this matter.

The first consideration was whether any “loss or damage” had occurred as a result of the
commission being paid to the IFA. The Adjudicator held that no loss had occurred. The
Complainant had agreed to a charging structure which was fully disclosed within the Policy
Terms.  Regardless of any commission payment made to an IFA, the charges debited from his
Bond would have remained unchanged. This aspect of the Complaint was therefore not upheld.

The Complainant’s prime complaints appeared to be against the IFA, either because it gave no
pre or post-sales advice and information, or because it gave inappropriate advice. Either way, the
Supplier cannot be held responsible. The IFA was not acting as the agent of the Supplier. The
Terms of Business made it clear that IFA was acting on behalf of the customer. In addition,
product literature issued by the Supplier clearly suggests that people should consult with an IFA
before investing and the Complainant admits that he passed his application to IFA. In any event,
the adjudicator was of the view that the Supplier did not mis-sell the policy.

The Supplier had done its best to answer the queries and complaints made to it.  It had also, when
it had felt appropriate to do so, compensated for errors and other matters.  On the other hand, the
Complainant had not been clear or consistent in his complaints and had at times made veiled
threats. Therefore this aspect of the complaint was not upheld.

b)IFA found to be ostensible agent of supplier

In or about December 1999 the Complainant contracted with Supplier 1 (a Company who
supplied financial services from the Isle of Man) investing in one of their products which in turn
was linked to a fund (“the Fund”). The Complainant was advised by Supplier 2 (a firm of
Independent Financial Advisers outside the Isle of Man).

The linchpin of the Fund investment was a stop-loss/start-gain policy which aimed to reduce risk
and maximise growth. The literature led the Complainant to believe that the stop-loss strategy
would be used at all times so as to guarantee a limit (within a predetermined percentage) of the
amount of the loss.

In August 2001 the Complainant complained to Supplier 1 alleging miss-selling on the grounds
that the stop-loss strategy had been suspended and the literature was deceptive and misleading.
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The Complainant claimed for loss of capital of approximately £7,000 together with loss of capital
gain  and compensation for distress and inconvenience.

It was found that the Fund literature contained the usual financial warnings but failed to inform
that in certain circumstances the stop-loss strategy could be suspended and so it was determined
that the Fund had been miss-sold by Supplier 2.

The link between Supplier 1 and Supplier 2 was then investigated and there were found to be a
Terms of Business agreement between the two Suppliers. Although there was no express agency
between them, the marketing literature closely allied the two Suppliers in connection with the sale
of the Fund and it was determined that the marketing literature constituted representations on the
part of Supplier 1 leading the Complainant to believe that Supplier 2 was authorized to act on
behalf of Supplier 1 so creating an ostensible agency link. As an apparent or ostensible agency is
as effective as an agency deliberately created Supplier 1 was held responsible for the
Complainant’s losses.

Accordingly Supplier 1 was ordered to pay to the Complainant the difference between the sum
originally invested ($17,858) minus the value of the investment as at 9th May 2003 ($7,370.28)
together with interest from the date of the investment to the date of the Final Determination at the
rate of 4% (simple) per annum. Compensation for distress and inconvenience in the sum of £200
was also ordered to be paid by Supplier 1 to the Complainant

5. Multiple administration errors

The Complainant had held a 60 day notice account with the Supplier since 1977. This account
paid a bonus if no withdrawal had been made in the previous year (account A). In 2000 the
Complainant applied to the Supplier to open an additional instant access tracker account (account
B) and sent a sum of £8000 to the Supplier under separate cover for credit to the new account.

Unfortunately the Supplier credited this sum to account A and not to account B. When the
Complainant discovered this he contacted the Supplier and they agreed to transfer the funds from
account A to account B. The Complainant asked for confirmation that this transfer would not
count as a withdrawal on account A, thus losing him the annual bonus. He heard nothing from the
Supplier for 2 weeks despite chasing them on 5 separate occasions. The Complainant also had to
write to the Supplier 3 times to obtain details of their complaints procedure.

Eventually the Supplier responded and confirmed that his annual bonus would not be effected by
the transfer and advised they would credit his account with £50 for the inconvenience caused.
This was not actually credited until after the Complainant had chased the Supplier.

Two years later the Complainant gave notice to close account A and transfer the balance plus
interest to account B. This took place but a penalty had been deducted from the balance and no
credit interest added. The Complainant contacted the Supplier asking for an explanation of the
penalty and why no interest had been credited to account A before closure. The Supplier
responded to say that he should not have been charged a penalty and that a sum had now been
credited. The Supplier only supplied the total amount credited to account A without giving a
breakdown between penalty and credit interest.

The Complainant then queried this total amount as the amount of credit interest did not appear to
be enough. The Supplier agreed that the interest paid was too little and a correction was passed to
the account. A further amount was paid to the Complainant for the inconvenience caused
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By this stage the Complainant had lost confidence in the Supplier and asked for the bulk of his
money to be transferred to another supplier. The Complainant asked for faxed confirmation of
when this had been done. The transfer was done promptly but the Supplier failed to fax the
Complainant to confirm this to him.

When the Complainant made a formal complaint to the Ombudsman Scheme an additional £100
compensation was offered by the Supplier but rejected by the Complainant. The Adjudicator in
the Final Determination noted that, thanks to the Complainants vigilance in checking his
statements, he had not actually suffered a financial loss but an award of £300 was made for the
material inconvenience and distress caused to the Complainant by the Supplier because of the
failures of the firm.

6.  Administration Delays

The Complainant sent a sterling cheque by DHL to the Supplier to be credited to his US$
account. Having apparently indicated that the cheque had been received (and DHL subsequently
provided a confirmation to that effect) the Supplier then, some 3.5 months later, admitted that the
cheque had been lost. In the meantime the person who had issued the original cheque had died
and his company had become insolvent. The Complainant therefore lost the opportunity to obtain
a duplicate cheque.

The Supplier argued that a loss had not been suffered due to their actions as, the person who had
issued the original cheque also banked with them and his account had been without sufficient
funds at the time the cheque was issued. The Complainant stated that had he been aware of the
non-receipt of the cheque he could have obtained payment by a different route. On investigation
it was found that the money was in fact due to the Complainant from a company which had since
gone into liquidation. The liquidator confirmed that the company did have sufficient funds to
meet the payment had it been approached at the time.

The first consideration was to ascertain whether any ‘loss or damage’ had occurred. It was held
that a loss of £2,173 had occurred bearing in mind the following:
a)  had the Complainant known that the cheque had gone missing earlier he could have gone

back to the company which originally owed the money. Timing was critical because of the
subsequent death of the issuer of the cheque, whose company was subsequently closed down.

b)  the cheque was issued 5 months prior to the liquidation commencing. The Company was
trading at this time and it may have been possible for the Complainant to obtain payment had
he been prompt in his request. Indeed the liquidator stated that ‘there were sufficient funds in
the bank account ...as at the date of liquidation to make payment possible’

c)  45% of the debt was unlikely to be paid to the Complainant by the liquidator once the
liquidation of  the Company was complete. This left a shortfall (or loss) of £2,173.

The next question to be addressed was whether the Supplier’s acts or omissions contributed to the
Complainant’s loss. There was clear evidence that the cheque was signed for by the Supplier and
subsequently lost. It took 3.5 months for the Supplier to advise the Complainant that the cheque
may have been lost. Because of this delay the Complainant missed his opportunity to seek a
replacement cheque, thus resulting in him incurring a loss.

It was determined that the Supplier should pay to the Complainant the sum of £2,173, being the
identified loss, plus a sum of £300 for distress and inconvenience.
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7. Miss-selling complaint resolved by OFT

The Complainant invested into a With Profits Bond product in October 2000 on the advice and
recommendation of the Supplier. The Complainant stated that the investment had been
recommended as a capital guaranteed product from which regular income withdrawals could be
taken which was the requirement at the time. In 2002 the Complainants circumstances changed
and the Supplier was asked to provide advice on how substantial funds could be raised from the
investment portfolio. Supplier advised that to encash the Bond would attract surrender penalties
and recommended a loan be taken out by the Complainant to cover the immediate need for funds,
which recommendation was accepted by the Complainant.

In 2003 the Complainant was advised that the growth within the Bond was such that no further
income payments could be withdrawn without eroding the original capital sum. On enquiry the
Complainant was also advised that if the Bond were to be encashed at that time not only
encashment penalties but a MVA would also be applied to any encashment value.

The Complainant argued that the original recommendation from the Supplier was not in
accordance with their wish and as a consequence the Bond had been miss sold. In addition the
Complainant stated that if in 2002 when funds had been required, the Supplier had advised of the
MVA existing at that time, the Complainant would have encashed the Bond at that point to
mitigate any loss as their original requirement was one for capital guarantee and they would not
wish to risk any further loss. The Complainant subsequently encashed the Bond in 2003 with the
application of encashment penalties and a higher MVA than that applicable in 2002. The Supplier
contended that all Bond literature had been supplied to Complainant at the time of
recommendation and that the advice throughout the relationship was correct.

After discussions with the OFT it was agreed that the original recommendation into the Bond was
correct as it satisfied the recorded requirements of the Complainant at the time and the
Complainant was not able to substantiate their claim of a capital guarantee.

However it was also felt that when the Complainant sought further advice in 2002 on the need to
liquidate some funds the Supplier had not provided full details of the costs of Bond encashment
and therefore the decision taken by the Complainant to obtain funds via a commercial loan had
been taken on incomplete information. It was felt that if the Complainant had been made aware at
that time of the application of a MVA that the Bond would have been encashed.

In consequence the Supplier offered to reimburse the Complainant with the difference between
the encashment value actually obtained in 2003 and that which would have been obtained in
2002. Additionally the Supplier agreed to repay the interest on the loan which would not have
been necessary if the Bond had been encashed and resulted in a total sum of  £7,000 being paid to
the Complainant.
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APPENDIX

Financial Supervision Act 1988 as amended by the Fair Trading (Amendment) Act 2001

21A Conciliation in disputes over financial services

(1) Subject to subsection (7), this section applies to any dispute between-
(a) any individual ('the complainant') and
(b) any person who, in or from the Island, has supplied the complainant with financial

services ('the supplier'),
which relates to those services.

(2) Subject to subsections (4) and (5), where a dispute to which this section applies is
referred to the Isle of Man Office of Fair Trading ('the Office') by the complainant or the supplier,
it shall seek to mediate between the parties to the dispute.

(3) For the purpose of mediating in a dispute under subsection (2) the Office shall -
(a) inquire into the circumstances and cause of the dispute, and
(b) offer the parties to the dispute its assistance (which may be by way of conciliation

or arbitration or by any other means) with a view to bringing about a settlement.

(4) The Office may decline or cease to act under subsection (2) where it appears to it
that any of the following conditions is satisfied-

(a) the complainant has not suffered financial loss, material inconvenience or
material distress;

(b) the supplier has already made an offer of compensation which is fair and
reasonable in the circumstances;

(c) the dispute has been the subject of a decision on the merits in proceedings in any
court;

(d) the dispute has been properly considered under any enactment or arrangement
providing for the resolution of disputes or the investigation of complaints;

(e) the dispute would more suitably be dealt with by a court or under an enactment or
arrangement referred to in paragraph (d);

(f) the dispute relates to the legitimate exercise of the supplier's commercial
judgement;

(g) the dispute relates to investment performance, except to the extent that the
complainant alleges that the supplier has been negligent;

(h) the complaint giving rise to the dispute is frivolous or vexatious.

(5) The Office shall decline or cease to act under subsection (2) where it appears to it that
the dispute was referred to it-

(a) more than 2 years after the act or omission giving rise to it came to the knowledge
of the complainant, or ought reasonably have come to his knowledge, or

(b) more than 6 years after that act or omission.

(6) Where, in any proceedings arising out of a dispute to which this section applies, it
appears to the High Court that the Office is acting under subsection (2) in relation to the dispute,
the Court may stay the proceedings on such terms as it thinks fit.

(7) In this section 'financial services' means services which consist of, include or
relate to-

(a) a collective investment scheme;
(b) investment business within the meaning of the Investment Business Act 1991;
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(c) banking business within the meaning of the Banking Act 1998;
(d) insurance business within the meaning of the Insurance Act 1986;
(e) credit business within the meaning of Part II of the Moneylenders Act 1991;
(f) a business which would be a credit business if the person carrying it on were not

an exempt person (expressions in this paragraph having the same meaning as in
Part II of the Moneylenders Act 1991);

(g) a pension scheme within the meaning of section 1 of the Pension Schemes Act 1995.

(8) If it appears to the Treasury that other suitable arrangements have been made for
the resolution of disputes with suppliers of financial services of any class or description, the
Treasury may by order direct that this section shall not apply to disputes which relate solely or
mainly to services of that class or description.

21B Investigation and adjudication in disputes over financial services

(1) The Office shall appoint and maintain a panel of persons appearing to it to be 
qualified by experience or otherwise to act under this section in relation to 
disputes to which section 21A applies.

(2) Where-
(a) the Office has taken any action under section 21A(2) in relation to such a dispute,

and
(b) it appears to it that the dispute remains unresolved,

the Office shall (subject to subsections (3) to (5)) refer the dispute to a member of the panel (an
'adjudicator') for action under this section.

(3) The Office shall not refer a dispute under subsection (2) to a person who is at that
time engaged or employed in any business consisting of or including the supply of financial
services of the same kind as that to which the dispute relates.

(4) The Office shall not refer a dispute under subsection (2) where it appears to it that
any of the conditions specified in section 21A(4) is satisfied.

(5) The Office shall not refer a dispute under subsection (2) where proceedings
arising out of the dispute have been commenced in the High Court unless the Court-

(a) gives leave (which may be given on such terms as it thinks fit), or
(b) stays the proceedings under subsection (6)(a).

(6) Where, in proceedings arising out of a dispute to which section 21A applies, it
appears to the High Court that the dispute has been or may be referred to an adjudicator under
subsection (2), the Court may-

(a) stay the proceedings on such terms as it thinks fit,
(b) cancel the reference, or direct that no reference be made, as the case may be, or
(c) give such directions as to the conduct of the proceedings, or of any action by the

adjudicator under this section, as it thinks appropriate.

(7) The adjudicator to whom a dispute is referred under subsection (2) shall
investigate and determine the dispute, and if he is satisfied that the complainant has suffered loss
or damage by reason of any wrongful or improper act or omission by the supplier, make such
award within subsection (9) as he considers just and equitable.

(8) An adjudicator may, at any time before he has determined a dispute-
(a) cease to investigate it, or
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(b) decline to determine it,
where it appears to him that any of the conditions specified in section 21A(4) is satisfied.

(9)  An award under subsection (7) may comprise either or both of the following-
(a) a direction to the supplier, within such time as is specified in the award, to take

such steps as the adjudicator considers appropriate to remedy the act or omission
and are so specified, and

(b) an award of compensation, to be paid by the supplier to the complainant, of such
amount (not exceeding £100,000) as the adjudicator considers just and equitable
and is specified in the award;

and compensation under paragraph (b) may consist of or include an amount specified in the
award as payable where a direction under paragraph (a) is not complied with.

(10) The Treasury may by order vary the maximum amount specified in subsection
(9)(b) (or that order as varied by a previous order under this subsection).

(11) An appeal on a point of law shall lie to the High Court from such a determination
or award at the instance of the complainant or the supplier.

(12) Subject to subsection (11), the determination by an adjudicator of a dispute, and
any award made by him under subsection (7), shall be final and binding on the complainant and
the supplier, and an award within subsection *[(9)(b)] shall be enforceable as if it were an
execution issued by the High Court.

21C Investigation and adjudication:  supplemental provisions

(1) For the purpose of investigating and determining a dispute to which section 21A
applies an adjudicator to whom it is referred under section 21B(2) shall give every party to the
dispute an opportunity-

(a) to make representations to him with respect to the dispute, and
(b) to comment on any representations so made by any other party.

(2) The Treasury may make rules with respect to the procedure which is to be
adopted in connection with the reference and investigation of disputes under this Part, and such
rules shall be laid before Tynwald as soon as may be after they are made.

(3) Subject to subsection (1) and to any provision made by rules under subsection (2),
the procedure for conducting such an investigation shall be such as the adjudicator considers
appropriate in the circumstances of the case.

(4) For the purposes of an investigation under this section an adjudicator may
require-

(a) the supplier of the financial services in question,
(b) the complainant, and
(c) any other person who, in his opinion is able to furnish information or produce

documents relevant to the investigation,
to furnish any such information or produce any such documents.

(5) For the purposes of any such investigation an adjudicator shall have the same
powers as a court of summary jurisdiction in respect of the attendance and examination of
witnesses (including the administration of oaths and affirmations) and in respect of the production
of documents.
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(6) No person shall be compelled for the purposes of any such investigation to give
any evidence or produce any document which he could not be compelled to give or produce in
civil proceedings before the High Court.

(7) If any person without lawful excuse refuses to comply with any summons issued
by an adjudicator requiring him to give evidence or to produce documents, the adjudicator may
certify the refusal to a court of summary jurisdiction, which shall inquire into the matter and, after
hearing any witnesses who may be produced and any statement that may be offered in defence,
may deal with the person in accordance with section 102 of the Summary Jurisdiction Act 1989
as if he had disobeyed an order mentioned in that section.

(8) Sections 23 and 24 apply to the Office or an adjudicator in relation to information
obtained by it or him when acting under section 21A or section 21B, as the case may be, as if-

(a) it or he were a primary recipient within the meaning of section 23, and
(b) the information had been obtained for the purposes mentioned in section 23(2).

(9) Subject to subsection 21B(6), nothing in this section affects any right of action or
liability of any party to a dispute to which section 21A applies, but no person may recover both
damages in proceedings to enforce any such right or liability and compensation under section
21B(9)(b) in respect of the same loss or damage.

(10) The Arbitration Act 1976 shall not apply to any investigation, determination or
award under section 21B.

(11) The Office shall make such arrangements-
(a) as the Treasury may approve for the payment of remuneration and allowances to

adjudicators who are acting under section 21B, and
(b) as the Civil Service Commission may approve for the provision of staff to assist

such adjudicators.
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