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1.  Introduction 
 
Welcome to the first revised and streamlined annual review of the Financial Services 
Ombudsman Scheme (‘the Scheme’). 
 
The last full Scheme report issued was that for the period ended 31st March 2004 
and so this current review, although focusing on the trends noted in the year 1st April 
2007 to 31st March 2008, will also include brief statistical data covering the historic 
period from 1st April 2004 to 31st March 2007. 
 
It is hoped that the revised format of this annual review will be of greater interest to 
readers but we would welcome any comments you have or suggestions of what you 
would like to see included in future reviews.  
 
 

2.  Data   
 
During 2004/05 our data capture systems were upgraded and so although only base 
data is held for the full 2004/05 year, additional detail is available for the following 
years as shown below. 
 
Year 2004/05: 
 
Complaint forms received           390 
Enquiries received                     146 
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Year 
 

2005/06 2006/07 2007/08 

Complaint form received 
 

266 267 227 

Enquiries received* 
 

193 166 214 

Provider type: 
 
   Insurance – life 
   Insurance – general 
   Bank / building society 
   Investment adviser 
   Collective Investment Scheme 
   Other 
 

 
 

53% 
4% 
28% 
10% 
3% 
2% 

 
 

49% 
11% 
28% 
8% 
2% 
2% 

 
 

45% 
11% 
36% 
6% 
1% 
1% 

Complaints resolved 
 

327 253 263 

Complainant residence: 
 
   Isle of Man 
   UK 
   EU (ex UK) 
   Rest of World 
 

 
 

10% 
33% 
16% 
41% 

 
 

13% 
44% 
9% 
34% 

 
 

15% 
44% 
15% 
26% 

Average time taken in mediation** 4.45 mths  3.92 mths  4.1 mths 
 

 
 
Note – all above data figures relate to cases where complaint forms received and do 
not include data applicable to ‘enquiries’.  
 
* Complaints classified as enquiries are those for which no completed complaint form 
is received although some enquiries can take considerable resource and multiple 
communications with clients prior to being closed.  
 
**Average time taken in mediation represents an average timescale not including 
those cases resolved within one month or taking longer than 12 months.  
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3.  Comment on Trends in Complaints 
 
The range of financial providers about whom complaints are made spans all the 
relevant financial industries on the Isle of Man with a nearly even split between 
those regulated by the IPA and those regulated by the FSC. 
 
That complaints against the life industry, and in particular their insurance related 
investments, have fallen over the years would seem to be a reflection of the general 
strength of the markets during the period. It is noticeable that when markets are 
high individuals seem less concerned with the sale or mechanics of the investment 
and it is only when markets fall that such concerns are raised. This strong 
investment performance would also be a factor in the decline in the overall numbers 
of complaint forms received during the last years.   
 
In contrast, concerns about the global economic conditions can create nervousness 
on the part of some consumers in relation to their own personal finances. In this 
environment complaints to the Scheme are increasing, possibly created by a lack of 
confidence in providers although in general terms the products themselves have not 
changed. We anticipate that the report for 2008/09 will reflect this. 
 
 
Ombudsman Scheme Caseload 
 

 05/06 06/07 07/08 

Cases considered and found to 
be outside remit 

 
80% 

 
75% 

 
77% 

Cases resolved through 
mediation 

 
15% 

 
22% 

 
21% 

 
Determined by adjudicators  

 
5% 

 
3% 

 
2% 

 
 
A high proportion of cases are after full consideration found to be outside the remit 
of the Scheme. The reasons for this are laid down in the legislation: 

 
a) It is more than six years since the act or the omission that led to the 

complaint occurred; 
b) It is more than two years since the act or the omission that led to the 

complaint came or should have come to the complainant’s notice; 
c) The complainant has not suffered a financial loss, material inconvenience or 

material distress; 
d) The supplier has already made an offer which is fair and reasonable in the 

circumstances; 
e) The dispute has been the subject of a decision on the merits in proceedings 

in any court; 
f) The dispute has been properly considered under any enactment or 

arrangement providing for the resolution of disputes or the investigation of 
complaints; 

g) The dispute would be more suitably dealt with by a court (for example if the 
alleged loss is over £100,000) or under an enactment or arrangement 
referred to in paragraph (f); 
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h) The dispute relates to the legitimate exercise of the supplier’s commercial 
judgement; 

i) The dispute relates to investment performance, except to the extent that the 
complainant alleges that the supplier has been negligent; 

j) The complaint giving rise to the dispute is frivolous or vexatious. 
 
Where the case officer, after due consideration and if necessary further investigation, 
considers that a case may be outside the jurisdiction of the Scheme for one of the 
above reasons, the case is declined.  The decision to decline is always explained to 
the complainant with reference to the legislation and complainants are given an 
opportunity to respond if they disagree. The case will then be independently 
assessed to ensure the quality and consistency of decision making.  
 
Of the remaining complaints, it is fair to say that as the experience of the Scheme 
case officers expands and precedents set by Adjudicators’ formal determinations 
increase in number, complaints can increasingly be dealt with by mediation, with 
fewer complaints therefore being referred to adjudicators for formal determination.  
 
One aspect of growth over the years is of those complaints being submitted by Isle 
of Man residents.  There is an increasing proportion of local complainants, although 
they are still in the minority. This may be because it is easier for local residents to 
make personal contact with their financial provider and so allow the complaint to be 
resolved without need for referral to the Scheme. 
 
The final trend to be noted is that of the attitude of some complainants towards the 
Scheme.  The expectations of awards that may be made under the Scheme are 
increasingly unrealistic. Awards made are intended to make good any loss suffered 
by the complainant as a result of an act or omission by the service provider.   The 
Scheme does not seek damages for the client or to punish the financial provider, 
much to the disappointment of some complainants.   A complainant wishing to claim 
an award for damages may be directed towards the Courts where their claim may be 
more suitably dealt with.  
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4.  Case Studies as Determined by Adjudicators 
 
If mediation of a complaint by the case worker fails or has no reasonable prospect of 
succeeding it can be referred to an Adjudicator for formal investigation and 
determination. The Adjudicator will take into account the relevant law, statutory 
regulations, regulators rules, guidance and standards, codes of practice and 
whatever they consider to have been good practice at the time the complaint arose.  
 
 
1. Error in initial investment     
 
Complaint made to Scheme  
 
Complainant invested into a Bond with initial instructions included on the application 
form to invest premium into a Sterling fund. In error the provider invested into a 
fund of the same name but the US$ version. Complainant and his adviser deny 
receiving documentation to confirm the initial investment made but admit receiving 
subsequent quarterly valuation reports. Complainant advises that he did not fully 
read the valuation reports and it was only after his receipt of the fourth report (one 
year after investment) that he discovered that his initial investment instructions had 
not been correctly actioned. The complainant’s adviser complained to the fund 
manager with whom he had an ongoing relationship at that time and only 
complained to the provider about the provider’s error one year later. Six months 
after making the complaint to the provider the complainant switched the investment 
from US$ to Sterling, suffering a loss of approximately £27,000. The provider 
admitted their original investment error and offered compensation up to the time 
when the first valuation had been issued at which point the provider believed the 
complainant should have noticed the error and taken action to mitigate the losses 
arising from the same. The complainant rejected this offer. 
 
Finding  
 
Whilst the conduct of the complainant was less than satisfactory in relation to 
perusing the regular valuation reports and pursuing his complaint, it was found that 
the provider was primarily responsible for losses resulting from its failure to make 
the correct investment in accordance with the clear instructions of the complainant. 
However the complainant is under a duty to mitigate the loss and should have done 
so when the error was found after receipt of the fourth valuation report. 
 
As such the provider was ordered to make good the losses sustained for the period 
from initial investment to the receipt of the fourth report, some £9,000, with the 
complainant being held liable for the balance of losses.  
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2. Contract note delay   
 
Complaint made to Scheme  
 
Complainant instructed the provider to sell units in an AU$ based fund and reinvest 
the proceeds into two US$ based funds. The AU$ fund was correctly traded on 
receipt of the complainant’s instruction but because of a delay in the receipt of the 
sale contract note the AU$ sales proceeds were not allocated to the complainant’s 
account by the provider until 22 days after receipt of the fund sales proceeds. Only 
when the contract note was received were the AU$ proceeds converted to US$ to 
fund the ongoing purchase. By that time the conversion rate had moved against the 
complainant and the complainant felt that the provider should compensate him for 
the exchange loss suffered. The provider felt that it could not be held responsible for 
a delay caused by the business procedures of the third party fund manager whose 
procedures had resulted in a delay of their receipt of the contract note.  
  
Finding  
 
The provider was aware of the fund settlement date and expected to receive the sale 
contract note on a specific date after settlement. On the expected date after 
settlement the provider received a bank statement showing that AU$ funds had been 
received although it would not have been immediately clear where the funds had 
been credited from or in respect of which trade. However it was deemed that a 
simple enquiry would have established the source of the funds.  
 
The contract note was not received by the provider when it was expected and the 
provider was unable to demonstrate that it had chased the fund manager for the 
same.  
 
Whilst it was found that it was reasonable for the provider to await the expected 
date of contract note receipt before effecting a conversion it was also found that it 
was reasonable for the complainant to expect a conversion to take place on receipt 
of the sales proceeds unless those proceeds are received significantly in advance of 
the expected contract note receipt date. The Policy and dealing terms were silent on 
the detail of when conversions will take place and it was found that if the 
complainant was expected to take the risk of a long delay in receiving the contract 
note (and consequential delay in conversion) then the Policy and dealing terms 
should expressly say so.  
 
The delay of 22 days between the expected and actual contract note receipt date 
was found to be unacceptable and it was deemed that the provider should have 
taken steps to obtain the contract note before then. That there was a delay in the 
receipt of the contract note is a problem between the provider and their third party 
fund manager for which the complainant should not be expected to pay. The 
provider was held liable for the total exchange losses suffered by the complainant.  
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3. Fraudulent use of debit card     
 
Complaint made to Scheme 
 
Complainant was issued with a new debit card sent to his residential address.  The 
card had to be activated by the complainant by calling the provider and providing 
confidential security information. The card was intercepted in the post and used 
fraudulently, with the fraudster apparently calling the provider and correctly 
answering the security questions to activate the card.  
 
The provider when declining the claim referred to its card terms and provisions which 
state that the provider will be responsible for any money lost as a result of the card 
being lost or stolen in despatch, except where the provider can show that the 
cardholder has acted fraudulently or negligently.  
 
The provider asserted that the complainant must have acted negligently as the 
fraudster was apparently in possession of secret security information, which must 
have been divulged when the card was activated, and on one occasion the 
complainant had written down his PIN in a communication to the provider. 
 
The complainant denied ever having disclosed his security information to a third 
party and advised that he had only divulged his PIN to the provider on a specific 
request from them.  
 
Finding  
 
It was found that it is for the provider in accordance with the card terms and 
provisions to show that the complainant had acted negligently and in the absence of 
any specific evidence to this affect it was deemed that the provider could not show 
that the complainant had acted negligently or without reasonable care in his 
guarding of his security information. The provider was held liable for all the losses 
sustained by the client from the fraudulent use of his card.  
 
 
4. Delay in funds transfer    
 
Complaint made to Scheme 
 
Complainant invested into the provider’s one year fixed term Bond, which matured 
on 31st January and from which funds became available on the next banking day, 1st 
February. On 25th January complainant sent a clear, unambiguous, written 
instruction to provider to transfer Bond proceeds on maturity to an account held in 
his name with another provider. On 26th January the complainant left his home 
address for an extended trip overseas. As part of their security procedures the 
provider required to contact the complainant prior to the transfer taking place and 
between 2nd and 13th February the provider tried to contact the complainant at his 
home address by letter (3), telephone calls (11) and e-mail (1). As the provider was 
unable to contact the complainant in this way the transfer was not made as 
instructed by the complainant. On 19th February the provider escalated the issue 
internally to director level and after a review of the case and the provider making 
contact with the body which was to receive the funds transfer the provider decided 
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to waive its normal security procedures and made the transfer as the complainant 
instructed.  
 
The complainant maintained that the transfer should have been made on 1st 
February in accordance with his instructions and claimed the difference in interest in 
that he would have obtained if transfer made to the interest accrued whilst funds 
held by provider. The provider maintained that under the terms of the account they 
had the right to make security checks prior to making any transfer and indicated that 
the complainant was at fault for not ensuring either by checking with themselves or 
the provider to whom the funds were to be sent that the transfer had been carried 
out.  
 
Finding  
 
It was found that the provider was within its rights, as detailed in the Bond 
conditions, to carry out security checks prior to making any transfer but in carrying 
out such checks it was found that the provider fell short of a reasonable standard of 
efficiency.  
 
It was also found that there was no obligation on the complainant to ensure that the 
transfer had been made after having supplied a clear instruction to this effect 
although the complainant should have advised the provider of his contact details 
when absent from his home address in accordance with a Bond condition.    
 
As both parties were found to be at fault the interest loss was split 50/50.  In 
addition, a small award of £50.00 for distress and inconvenience was made to the 
complainant. 
 
 
5. Surrender Value Quote via Adviser             
 
Complaint made to Scheme 
 
Complainant made an investment on the recommendation of his adviser. Seven 
years later complainant sent an instruction to the adviser that the investment be fully 
surrendered and the proceeds be deposited in his bank account, with the proviso 
that he should be notified of the exact surrender value before the transaction was 
effected. Shortly after receipt of the surrender request the adviser telephoned the 
complainant to advise ‘the total amount including surrender fee is ‘x’ as of yesterday 
….’ In this call the complainant confirmed he wished to continue with the surrender. 
The adviser immediately instructed the investment provider to process the surrender 
which was correctly actioned and the proceeds credited to the complainant’s bank 
account as per his instruction.   
 
However the proceeds credited to the bank account were less than the figure that 
had been advised to the complainant in the telephone call from the adviser.  The 
complainant maintained that he should have been credited with the exact sum 
advised to him as had been requested in his letter and that it was not made clear to 
him during the telephone call that the surrender value would vary dependent upon 
the price of the underlying investment funds.  
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The adviser maintained that as the complainant was advised in the telephone call 
that the surrender value quoted was ‘as of yesterday’ this was sufficient to indicate 
that the actual surrender value might differ from that quoted. 
 
Finding  
 
It was found that the investment product literature as originally supplied to the 
complainant by the adviser provided adequate information relating to the basis of 
valuation, early surrender charges and the surrender process and that the 
complainant raised no queries about the same at the time of investment. 
 
It was also found that the complainant should have appreciated that because of the 
inherent delay in the surrender process (between initiating the instruction to deal the 
funds and the realisation of the funds at the prevailing price on the next dealing day) 
there was a risk that the surrender proceeds might be lower than the indicative value 
based on the previous dealing day.  
 
The adviser had been clear in the telephone conversation that the surrender figure 
quoted was that of ‘yesterday’ and it was found that such advice was not misleading. 
It was also considered probable that the complainant would in any case have 
proceeded with the surrender of the investment at that time even if he had known 
with certainty what the actual proceeds would be.  
 
The complaint was not upheld.   
 
 
6. Surrender Value Quote from Product Provider         
 
Complaint made to Scheme 
 
Complainant held a Policy on which he requested surrender values with a view to 
surrendering the same in order to apply the proceeds to home improvements. The 
surrender form and covering letter which stated the surrender value to be 
£20,438.57 as at 16th December was sent to him on 17th December. On 23rd 
December the complainant contacted the provider to advise that no correspondence 
had been received and was told that the necessary information had been sent by 
them. The complainant advises that he was reassured by the fact that a letter was 
on its way and did not require any further information but the provider advises that 
the complainant requested the details be sent by e-mail. On 23rd December an e-mail 
was sent to the complainant referencing the telephone conversation and advising 
that ‘at the close of business 22nd December the surrender value was £15,578.69’, 
although no reference was made to the previously quoted incorrect value. The 
complainant advises that he did not receive this e-mail.  
 
On or around 27th December the correspondence was received by the complainant 
and he completed, signed and returned the surrender form to the provider on that 
date under cover of a letter which stated ‘thank you for your letter ..confirming the 
surrender value …is approximately £20,438.57……….as long as there is no major 
change in the unit value in the next few days I expect this surrender value to be 
pretty secure’. The complainant also expressly asked to be contacted by telephone or 
e-mail if there were any problems with the surrender.  
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The provider commenced execution of the surrender process, but on 20th January 
the complainant had not heard anything so telephoned to enquire on progress. At 
that time he was advised that the surrender was being processed at a value of 
£15,870.37 and this sum was remitted to the complainant’s account on 21st January. 
 
On 25th February the provider wrote to the complainant advising the surrender value 
quoted in their letter of 17th December was incorrect as the current value not 
surrender value had actually been quoted.  The complainant maintained that he had 
committed to expenditure in line with the surrender value quoted to him in 
December and requested that the difference between that value quoted and that 
received be paid to him. 
 
The provider maintained that the complainant should have been aware that the 
surrender value could not have been as quoted because he had previously requested 
surrender values, which presumably were more reflective of the correct surrender 
value. The provider also advised that the e-mail sent to the complainant prior to his 
completing the surrender form was clear in stating the correct surrender value and 
as such the complainant should have been aware of the more likely surrender value. 
 
Finding   
 
It was found that the provider had made an initial error when quoting a current 
value to be the surrender value of the policy.  This error was neither identified in a 
conversation on 23rd December nor corrected other than by a neutral e-mail that was 
not received by the complainant and that did not reference the earlier error. The 
provider also failed to note the complainant’s reliance on the earlier erroneous figure 
which was clearly set out in the surrender request and failed to confirm progress on 
the surrender to the complainant until contacted by him.  
 
The provider was held liable for the proven costs incurred by the complainant as a 
result of his reliance on the erroneous figure and the provider’s failure to take 
advantage of the repeated opportunities to correct the same. The costs incurred 
were in the sum of £4,568 and this together with a sum of £250 for distress and 
inconvenience was paid by the provider.  
 
 

5.  Business Survey Results 
 
At the end of March 2008 questionnaires were sent out to financial service providers 
about whom at least one client had complained as long as that complaint had been 
completed by the Scheme during the business year 2007/08.  
 
The response rate to the questionnaire was 78% but despite this high response rate 
it is not possible to make statistical inferences about the opinions of all suppliers 
from these results.  
 
The results of the questionnaires indicated that over 85% of providers felt that the 
Scheme’s decisions on cases are fair, unbiased and consistent and that the Scheme 
is a provider of a good resolution dispute service.  
 
However a small proportion of providers were dissatisfied with some aspects of the 
Scheme operation, namely the updating of complaint progress, the length of time 
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taken to complete the complaint and the notification of such completion. 
Consideration will now be given to improving performance in these areas.  
 
Thanks are extended to all those who returned the questionnaires.  Further 
comments are welcomed.   A similar survey will be made of our client base during 
the year 2009/10. 
 
 

6.  Revised Legislation                       
 
Up to 1st August 2008 the Scheme was established under sections 21A, 21B and 21C 
of the Financial Supervision Act 1988 (as amended by the Fair Trading Amendment 
Act 2001). 
 
However, with effect from 1st August 2008 the above sections of the Act were 
repealed and the Scheme established under Schedule 4 of the Financial Services Act 
2008. This Act applies to all financial service providers as defined by the Office of 
Fair Trading from that date under the Financial Services Disputes (Definition) Order 
2008.  
 
The revised legislation allows extension of the remit of the Scheme to include types 
of financial services that were not covered by the earlier legislation. No changes 
were made to the remit of the Scheme as part of the legislative amendments made 
with effect from 1st August 2008, although the possibility of extending the remit of 
the Scheme is being kept under review. 
 
More detailed comment on the introduction and experience of the Scheme acting 
under the revised legislation will be included in the next annual review.  
 
 

7.  Contact Details 
 
We hope that this review is informative and helpful but any comments, questions or 
feedback is welcomed. 
 
How to contact us: 
 
Isle of Man Financial Services Ombudsman Scheme 
Government Building 
Lord Street, Douglas 
Isle of Man, IM1 1LE 
British Isles 
 
Telephone:  +44 1624 686500 
Fax:  +44 1624 686504 
E-mail:  ombudsman@iomoft.gov.im 

mailto:ombudsman@iomoft.gov.im

