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Financial Services Ombudsman Scheme 

Summary of the determination issued 4th February 2016 and review issued 25th April 2016 in 

respect of a claim for financial loss due to the incorrect application of a Market Level Adjuster 

(‘MLA’). 

Complaint made to the Scheme 

The Complainants stated that several years earlier, they had invested in a financial product for their 

retirement. The financial product was described as a capital protection plan (‘the plan’) with a guaranteed 

growth of 3% per annum. The plan had a general clause which referred to the possible surrender value of 

the investment before termination of the policy and a clause regarding the possible alteration of the policy 

conditions in certain circumstances. Some special arrangements were negotiated at the time of the plan’s 

inception by the Complainant’s financial adviser, but the exact terms were not clear or agreed by the 

parties. 

The Complainants requested a partial surrender of the investments in 2012, having done so once before 

without penalty.  However on this occasion, the Supplier sought to impose a Market Level Adjuster (‘MLA’) 

on the partial surrenders. The Complainant argued that the terms of the investment with the Supplier, by 

virtue of the special arrangement, excluded such penalties or adjustments and stated that in February 

2015, the Supplier wrongly applied an MLA in the sum of €26,000. 

Summary of Suppliers response  

 

The Supplier responded to the complaint made by stating:  

1. The Complainants could each make a maximum of two partial surrenders each calendar year 

2. The application of a MLA is standard industry practice introduced at a time when the markets were low 

to ensure fair treatment of all investors. 

3. The particular investment plan was not designed to allow for partial withdrawals. 

4. The special agreement negotiated by the Complainants’ financial adviser was subject to conditions 

contained in letters from and to the Complainants’ financial adviser in 1991 and 1993. 

5. The Complainants were informed that the MLA could be introduced under the terms of the plan in 2002 

and surrender values were referred to in annual statements. 

Findings 

The adjudicator found that:  

1. The Complainants both invested in a Capital Protection Plan Policy with a guaranteed annual growth of 

3% on the advice of a financial adviser. 
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2. A special agreement was made regarding partial surrenders, not normally permitted under the terms of 

the policy conditions, however these special arrangements were not properly recorded. 

3. It was agreed by the parties that the Complainants could each take a maximum of two partial surrenders 

in each calendar year. 

4. The Supplier produced two letters from 1991 and 1993 listing the conditions attached to such 

surrenders. Both the Complainants and their financial adviser denied knowledge of or agreement to these 

conditions and the Supplier could not provide any evidence to the contrary. 

5. The policy conditions would apply to the investments subject to the agreement for two partial surrenders 

each calendar year, therefore the conditions which related to MLA still applied. 

6. It is standard practice in the financial investment industry to introduce a MLA when the economic climate 

is such that the investment fund needs to be protected to ensure that all investors are treated fairly. 

7. The Complainants were informed in 2002 of the introduction of an MLA and were informed on annual 

statements that the investment figures were not surrender values. 

8. The plan was not designed for partial withdrawals. 

9. There was no evidence of dishonesty or lack of integrity. 

10. The plan was not best suited to the requirements of the Complainants, but this should have been 

determined and dealt with properly by the Complainant’s financial adviser when considering the suitability 

of the investments.  

11. The Complainants can continue making a maximum of two partial surrenders each calendar year 

subject to any applicable MLA and otherwise subject to policy conditions. 

Award 

The complaint was not upheld 

Review by Senior Adjudicator 

This complaint was reviewed by the Senior Adjudicator at the request of the Complainant. The Senior 

Adjudicator found that, on the balance of probabilities, the Complainants would not have invested into the 

product without the special arrangement to make partial withdrawals without penalty.  

The result of the review was that the original Determination was overturned and the complaint was upheld. 

The Supplier was ordered to pay the Complainant the sum of €26,000  

 

 


