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COMMENTS SUBMITTED BY THE TREASURY 
 

 

At paragraph 10.1 the report states “The detailed procedures were clearly intended by the 

Treasury to conform to the principles of good and fair competition.....” however it appears 

that this statement is contradicted by a previous statement at paragraph 6.4”....it is clear 

from the Investigation that no serious consideration was given by the Treasury to the matter 

of ensuring that there were no anti-competitive elements to the procurement.”   Mindful that 

both statements cannot be correct and in order to avoid any confusion Treasury can confirm 

that the correct statement is the one set out at paragraph 10.1 and conversely the 

statement at paragraph 6.4 must therefore be incorrect. 

At paragraph 7.8 the tone of language used appears to be challenging the motivation of the 

Treasury “If that was, indeed, the true purpose....”  Without any evidence to the contrary 

this statement may appear to challenge Treasury’s integrity in this matter.  Therefore for 

clarity Treasury can confirm that the stated purpose was, of course, the true purpose.   
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COMMENTS SUBMITTED BY THE POST OFFICE 
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1. Executive Summary 

1.1 In its Report the OFT has noted that the Post Office is an in-house resource of 
Government.  The OFT also notes that the purpose of the appointment of the Post 
Office to provide print services and supply plain paper & envelopes to the 
Government was to make “significant savings”, in response to the loss of income 
deriving from the Revenue Sharing Agreement with the UK, by ensuring that 
Government is using its scale to buy goods and services in the most cost-effective 
manner. 

1.2 However, the OFT has assumed that the Post Office is a commercial printer, and as a 
result has concluded that the appointment of the Post Office to supply print services 
to the Government is an inherently anti-competitive practice in terms of Section 8 of 
the Fair Trading Act 1996, because the Post Office has a “duality of roles” in acting 
both as a commercial printer and in outsourcing print jobs for the Government. 

1.3 The reality is that the Post Office is not a commercial printer. 

1.4 The OFT appears to have assumed the Post Office is a commercial printer mainly 
because the Post Office provides Telepost Services under Section 4 (1)(a) of the Post 
Office Act 1993, which involves some printing.  In fact, such printing is merely part 
of the process of producing Postal Packets for customers, which are delivered in the 
mail.  Telepost Services are an important part of the Post Office’s postal offering, and 
it is estimated that in the current financial year Telepost Services will generate over 
£1 million pounds of revenue from off-Island sources alone.   

1.5 In relation to its Telepost Services: - 

(a) The Post Office undertakes some personalised printing for the purposes of 
creating a Postal Packet from electronic data provided by a customer;   

(b) The majority of the personalised printing is given to the Post Office because 
the Post Office has the ISO 27001 (data security) accreditation, which none 
of the local Printing Firms have, and which many customers require before 
they will allow personalised printing of items such as bank statements.  In 
this regard the Post Office competes for off-Island business in relation to 
bank statement type Telepost Services; 
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(c) the Post Office outsources to local Printing Firms 99% of the non-
personalised printed material contained in the Postal Packets that it sends 
out, in circumstances where the customer has not provided the printed 
material to the Post Office. 

1.6 Accordingly, it cannot be held that the Post Office is a commercial printer, 
particularly since its revenue from printing work that was not undertaken for the 
Government, or as part of its Telepost Services, amounted to 0.01% of its total 
revenue for the year 2011/2012 (i.e. approximately £3,000 out of the total revenue 
of £28.6 million pounds). 

1.7 Although the OFT has amended the final version of its Report to include a rather 
self-serving definition of “commercial printer”, the definition is unrealistic, and the 
reality is that the Post Office undertakes some personalised printing as part of its 
postal offering in the circumstances set out above, and not as a commercial printer 
within the real meaning of that phrase.  

1.8 Accordingly, it is incorrect for the OFT to assume that the Post Office is a commercial 
printer, and the OFT’s finding that the appointment of the Post Office to outsource 
print services for the Government is an anti-competitive practice is also incorrect. 

1.9 The Post Office would also make the point that it actually contributes to the growth 
of the local printing market through its provision of Telepost Services to customers 
outside the Island.  By successfully competing for this off-Island Telepost Work, the 
Post Office has generated at least £107,000 worth of new printing revenue for the 
local printing market over the last 18 months.  This income is an addition to the 
existing level of spend on print which the Post Office currently provides to the local 
printing market, and it is anticipated that it will grow. 

2. The Report in General 

2.1 The Post Office is concerned that the Report endeavours to deal with a number of 
areas which are outside the scope of the terms of reference of the Investigation.  
Indeed, some areas of the Report appear to be outside the terms of reference as 
expanded by the Board of the OFT itself, (as set out at Section 2.1 of the Report).  
By way of example: - 

(a) The Report concludes (at Section 15.1.1) that “the Post Office Act 1993 (as 
amended) does not, in itself, represent an anti-competitive practice in the 
terms defined by Section 8 of the Fair Trading Act”.  It is noted that the OFT 
has resiled from recommending that the POA should be replaced in its 
entirety (as suggested in a previous draft of the Report).  However, CoMin 
did not direct the OFT to conduct an investigation as to whether the POA as a 
whole represented an anti-competitive practice, which would have been a 
huge undertaking.  Rather, CoMin directed the OFT to investigate whether 
the appointment of the Post Office to provide print services and broker the 
supply of plain paper & envelopes to the Government was potentially anti-
competitive. 

(b) At Section 5.7 the Report finds that the POA “does not meet the standards 
demanded by modern international competition best practice in terms of 
competitive neutrality”, and at Sections 5.3 and 5.4 cites with approval the 
OECD “Competition Assessment Toolkit”, the UK Office of Fair Trading’s 
“Competition in Mixed Markets” and the Council of Australia’s “Competition 
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Principles Agreement” as useful benchmarks.  However this finding is clearly 
outside the terms of the Investigation that CoMin directed the OFT to conduct 
into “the supply of print services and plain paper & envelopes to the Isle of 
Man Government”.  Further, it is not supported by any detailed or balanced 
discussion about the specific and important issues which face the Isle of Man 
in relation to the provision of postal services, given that it is a very small 
jurisdiction, which is geographically isolated, with a micro economy.  In 
addition, there is no considered discussion or analysis within the Report as to 
whether it is appropriate to apply, for example, the OECD Toolkit in relation 
to postal services in the Isle of Man, given the Island’s unique situation and 
its limited membership of the EC.  This is a very sweeping criticism of the 
POA, and the Post Office is concerned that the OFT’s unsubstantiated 
conclusions in this regard have tainted its approach when considering the 
matters that are within the remit of the Investigation. 

2.2 One of the Report’s conclusions is that the appointment of the Post Office to 
outsource print services for the Government was an anti-competitive practice in 
terms of Section 8 of the FTA.  Unfortunately, this finding is based on the OFT’s 
incorrect assumption that the Post Office is a commercial printer, and since this 
assumption is incorrect, the OFT’s finding in this regard is also incorrect, and cannot 
be relied upon. 

2.3 In this regard the Post Office undertakes some printing as part of the Telepost 
Services that it provides under Section 4 (1)(a) of the POA.  However, this printing 
consists of creating personalised Postal Packets from electronic data provided by 
customers of the Post Office, and delivering those Postal Packets in the mail.  Where 
the Postal Packets are to contain non-personalised printed material which has not 
been provided to the Post Office by the customer, the Post Office outsources the 
printing of this material to local Printing Firms.  Over the last 2 years the Post Office 
has outsourced to local Printing Firms 99% of non-personalised printed matter to be 
included in Postal Packets where the customer has not supplied the material.  
Further, the Post Office has the ISO 27001 (data security) accreditation, (which none 
of the local Printing Firms have, which many customer require before they will allow 
personalised printing of items such as bank statements.  In this regard the Post 
Office competes for off-Island business in relation to bank statement Telepost 
Services.  

2.4 Whilst the Post Office has, on rare occasions, undertaken very small amounts of 
printing at the request of a customer, the revenue gathered by the Post Office in 
relation to printing work that was not for the Government, or a part of its Telepost 
Services, was approximately £3,000 per year in each of 2010/11 and 2011/12.  
When compared with Post Office turnover for those two years (£26.7 million in 
2010/11 and £28.6 million in 2011/12), it can be seen that Post Office revenue 
generated by printing sold to the commercial market amounted to 0.01% of its 
revenue.  Viewed in this light, the Post Office cannot be classified as a commercial 
printer. 

2.5 Accordingly, the Post Office cannot be classified as a commercial printer in 
circumstances where – 

(i) its revenue from printing work that was not for the Government or a part of 
its Telepost Services amounted to 0.01% of its revenue; 
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 (ii) in relation to its Telepost Services – 

(a) it undertakes some personalised printing for the purposes of creating 
a Postal Packet from electronic data provided by a customer; 

(b) The majority of the personalised printing is given to the Post Office 
because the Post Office has the ISO 27001 (data security) 
accreditation, which none of the local Printing Firms have, and which 
many customers require before they will allow personalised printing of 
items such as bank statements.  In this regard the Post Office 
competes for off-Island business in relation to bank statement type 
Telepost Services; 

(c)  the Post Office outsources to local Printing Firms 99% of the non-
personalised printed material contained in the Postal Packets that it 
sends out, in circumstances where the customer has not provided the 
printed material to the Post Office. 

2.6 Accordingly, the Post Office considers that the OFT is incorrect to reach the 
conclusion that the appointment of the Post Office to outsource print services for the 
Government was an anti-competitive practice, since the Post Office is not a 
commercial printer. 

2.7 The Post Office would also make the point that it actually contributes to the growth 
of the local printing market through its provision of Telepost Services to customers 
outside the Island.  By successfully competing for this off-Island Telepost Work, the 
Post Office has generated at least £107,000 worth of new printing revenue for the 
local printing market over the last 18 months.  This income is an addition to the 
existing level of spend on print which the Post Office currently provides to the local 
printing market, and it is anticipated that it will grow. 

3. Comments upon Individual Sections of the Report 

3.1 Sections 3.3 to 3.10 

3.1.1 As these Sections of the Report make clear, (together with the detailed 
analysis at Section 6 of the Report), the Government has responded to the 
loss of income deriving from the Revenue Sharing Agreement within the UK 
by examining Government procurement as a whole, in order to ensure that it 
is using its scale to buy goods and services in the most cost-effective manner.  
As Section 3.5 of the Report notes, “Procurement Services within 
Transforming Government, and then in the Treasury, identified that there 
appeared to be potential for Government to make a significant saving in its 
expenditure on both print and plain paper & envelopes”. 

3.1.2 It was against this background, and in order to make “significant savings” 
that, ultimately, print services and the brokering of paper & envelopes were 
transferred to the Post Office.  It is important to bear in mind, however, that 
the change in Government procurement policy was put in train prior to the 
Transfer of these services to the Post Office. 

3.2 Section 5 in general - 
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3.2.1 The Post Office considers that this Section represents an attempt by the OFT 
to set competition policy for CoMin, and is simply not appropriate within the 
context of this Report.  

3.2.2 As has been noted above, the Report contains a number of proposals to 
adopt competition benchmarks from other, much larger, jurisdictions without 
any detailed or meaningful attempt to assess whether those benchmarks are 
appropriate for the Isle of Man, as a micro-economy.   

3.3 Section 5.3 

3.3.1 The question posed in this Section, (“whether the relationship between 
Government and the Post Office, which effectively allows a situation whereby 
a Statutory Board is both providing a public service and, in parallel, is trading 
in competition with the private sector, is fundamentally an anti-competitive 
practice”) is based on the false premise that the Post Office actually is trading 
in competition with the private sector.  However, for the reasons set out at 
paragraph 1.5 above, the Post Office is not trading in competition with the 
private sector in relation to the provision of print services, and plain paper & 
envelopes for the Government, and has never done so. 

 3.3.2 Accordingly, the conclusions drawn in the Report in reliance upon the answers 
posited to this question cannot be relied upon.  

3.4 Section 6.5 

3.4.1 The comments in this Section go beyond the terms of the OFT’s remit in 
relation to the Investigation, extending as they do to the Government 
Procurement Policy as a whole, and are not appropriate within this Report, 
particularly since there is no detailed discussion or analysis in support of the 
OFT’s suggestion as to how the Government procurement policy should be 
modified.  Further, there has been no meaningful consultation by the OFT in 
relation to these proposals. 

3.5 Section 7.11 

3.5.1 It is wholly inaccurate for the OFT to state, as a “fact”, that Print Firms 
tendering for print contracts would be providing commercially valuable data 
to the Post Office whilst, at the same time, competing with it in the private 
sector market.   

3.6 Section 7.14 

3.6.1 With regard to clause 3.1 of the Framework Agreement, the Agreement itself 
was drafted by the Attorney General’s chambers with direction from Treasury, 
and it is clear that it is a framework agreement, and not a tightly defined 
contract. Further, a process is in place permitting a waiver to the terms of the 
Framework Agreement, in order to allow Printing Firms who have signed the 
Framework Agreement to tender to Treasury Procurement Services for the 
“specialist procurements” referred to by the OFT in this Section.  On the 4th 
November 2011 the Post Office wrote to all Printing Firms who had signed 
the Framework Agreement, granting them a general release from the 
provisions of clause 3.1 in respect of print purchasing undertaken by Treasury 
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Procurement Services for specialist procurements.  Copies of these letters 
were provided to the OFT. 

3.6.2 It is therefore inaccurate for the Report to state: -  

(a) that any Printing Firm which entered into the Framework Agreement 
must have been in breach of clause 3.1 if it tendered for a specialist 
procurement.  In fact, Printing Firms which signed the Framework 
Agreement had been told by the Post Office that they had been 
granted a general release from the provisions of clause 3.1 in respect 
of print purchasing undertaken by Treasury Procurement Services for 
specialist procurements.  Accordingly, such Printing Firms would not 
have been in breach of clause 3.1 if they tendered for specialist 
procurements;    

(b) that in the event, the Post Office did not enforce Clause 3.1.  In fact, 
the Post Office could not have enforced Clause 3.1 in circumstances 
where it had given the general release referred to above; 

(c) that the general release from the provisions of clause 3.1 granted by 
the Post Office to Printing Firms which had signed the Framework 
Agreement did not resolve the issue for Firm A, which had declined to 
sign the Framework Agreement.  In fact, since Firm A had not signed 
the Framework Agreement, it was free to tender for specialist 
procurements in any event, which it did.  The chart at Section 8.10 of 
the Report demonstrates that Firm A received around 33% of total 
Government print spend between September 2011 (when the 
Framework Agreement was introduced) and July 2012.  (In this 
regard it is interesting to note that one of the aims of the Government 
Procurement Policy 2010, discussed at Section 6.2 of the Report, is to 
reduce overdependence on single vendors and that at Section 6.3 the 
OFT notes that the Treasury had identified Firm A as holding a 
position of dominance in relation to the supply of print services to 
Government).  Further, Firm A would have been free to tender for 
Specialist Procurements even if it had signed the Framework 
Agreement, given the general release granted by the Post Office.   

3.6.3 The purpose of the Framework Agreement with Printing Firms is to try to 
ensure that the new procurement system is fully implemented by 
Government Departments, in order to make significant savings in 
Government expenditure.  The Report itself recognises this at Section 7.8, 
when it states that, “it is felt that clause 3.1 is an attempt to ensure that local 
printers enforce the system and force any Department making direct 
enquiries to use the system”.  Further, Section 8.11 of the Report makes the 
point that in future the Treasury will be enforcing compliance with the new 
procurement system. 

3.6.4 Notwithstanding the above, the Post Office would, in principle, be agreeable 
to issuing a clarification to all Printing Firms which have signed the 
Framework Agreement, stating that should a Government Department obtain 
a waiver from Treasury, permitting it to out-source, outside of the Framework 
Agreement, printing jobs which are presently covered by the Framework 
Agreement, the Post Office will not seek to enforce the terms of the 
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Framework Agreement in respect of the procurement covered by the waiver.  
Such clarification should remove the basis for any ongoing complaints by 
Printing Firms in relation to the Framework Agreement. 

3.7 Sections 9.4 to 9.7 

3.7.1 As the Report accepts (at Section 9.2), the transfer of the Print Services 
Section from DED to the Post Office inevitably took time to fully implement. 
Accordingly, the Post Office does not accept that all of the criticism contained 
in Sections 9.4 to 9.7 is justified. 

3.7.2 The Post Office undergoes a rigorous external audit process to maintain its 
IS09001 and IS027001 accreditations, and its accreditations were subject to 
external audit as recently as July 2012, a process which led to its 
reaccreditation for a further three years.  Accordingly, the Post Office is 
satisfied that its process map is sufficiently robust to fulfil its functions in 
relation to print services.   

3.8 Section 9.8 

3.8.1 With regard to the suggestion within this Section that there may be the 
potential for collusive tendering, it must be borne in mind that the Island is a 
very small jurisdiction, and the Post Office believes that most, if not all, 
Printing Firms are fully aware of their competitors’ capabilities and pricing 
habits.  This point is strongly reinforced at Section 4.7 of the Report itself, 
from which it is noted that the OFT considers that its investigation “only 
impacts on a relatively small number of individuals and firms” and that “it was 
possible to clearly identify them without public advertisement”.  Accordingly, 
in a micro-market such as the Isle of Man this point has little actual worth.   

3.9 Section 10 – in general 

3.9.1 This Section lies at the heart of the findings in the Report, and is entirely 
reliant on the OFT’s erroneous assumption that the Post Office is a 
commercial printer. 

3.9.2 The Post Office has informed the OFT that it is not a commercial printer, and 
has provided evidence that it cannot be so regarded. 

3.9.3 Unfortunately, the continued insistence of the OFT to categorise the Post 
Office as a commercial printer has led the OFT to arrive at false conclusions 
based on a false premiss. 

3.9.4 The OFT’s mistaken assumption goes to the heart of the OFT’s concerns over 
the Post Office’s role as broker for Government printing, and has led to a 
fundamental misunderstanding of the Post Office’s role and impact on the 
general commercial printing market.  

3.9.5 In this regard, the Post Office wishes to fulfil its obligations under the POA to 
provide Telepost Services to its customers.  This involves the production of a 
Postal Packet (including any necessary personalised printing) from electronic 
data sent to the Post Office by customers, and the distribution of these Postal 
Packets as required by the customer.  This may entail a very small amount of 
residue production material being returned to the customer, but the vast 
majority of that material is posted out on behalf of the customer. Further, the 
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Post Office outsources to local Printing Firms 99% of the non-personalised 
printed material that is included in a Postal Packet prepared as part of the 
Post Office’s Telepost Service.  

3.9.6 It is right to say that the Post Office website historically advertised a wider 
range of printing services, in addition to its Telepost Services.  However, it 
was never the intention of the Post Office to act as a commercial printer, and 
the website simply overstated the service intention, and has been corrected.   

3.9.7 Accordingly, the erroneous entry on the Post Office’s website, subsequently 
corrected, is a wholly insufficient ground for the OFT to find that the Post 
Office is a commercial printer.   

3.9.8 The major element, by far, of the Post Office’s print offering is the printing of 
materials for the production of a Postal Packets as part of its Telepost 
Service. Any income derived from any other printing, historically, has been de 
minimis (approximately £3,000 per year) and followed from requests from a 
small number of existing clients.   

3.9.9 The strategy of the Post Office is to continue to develop its commercial 
activities to support new technology and developments in the mailing and 
postal markets. The Post Office has no desire to act as a commercial printer, 
and indeed its capability is limited to digital print in support of the data driven 
Postal Packets that it produces.  Further, the Post Office does not possess all 
of the types of printers that it is anticipated most Printing Firms would 
operate.  This is part of the reason that 99% of non-personalised printed 
material included in Postal Pockets prepared as part of the Post Offices 
Telepost Service is outsourced to local Printing Firms.  

3.9.10 In this regard it is noted that certain Sections of the Report (see for example 
Section’s 10.6 and 10.8) speculate as to the future activities of the Post 
Office.  However, there is no basis for this speculation, and indeed none is 
provided in the Report.  Accordingly, the OFT cannot rely on such 
unsubstantiated speculation as a basis for its findings. 

3.10 Section 10.7 

3.10.1 This argument is illogical and appears rather slanted.  If the Post Office does 
not have sufficient printing capacity, that fact simply adds weight to the 
evidence that it is not a commercial printer, since it does not have enough 
printing presses.  In any event, the Post Office goes to the Print Market 
because of a lack of capacity, rather than lack of capability, so rarely that no 
meaningful data could be obtained. 

3.11 Section 10.9 

3.11.1 This Section demonstrates the flaw that lies at the heart of Section 10 
generally.  The OFT has no grounds to “recognise the potential for misuse of 
commercial data”, since the Post Office is not a commercial printer in 
competition with local Printing Firms.  Further, the Post Office believes that 
most, if not all, Printing Firms are fully aware of their competitors’ capabilities 
and pricing habits, a point that is strongly reinforced by the contents of 
Section 4.7 of the Report itself; 
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3.11.2 In addition the Post Office is not aware of the market rate for any printing 
work that it undertakes, because it does not go to the printing market for 
prices for work that it can do itself.  Although the Post Office could go to the 
market for work which it has the capability but not the capacity to undertake, 
this happens so rarely that no meaningful commercial data could be obtained, 
as Section 10.10 appears to recognise. 

3.12 Sections 10.12 to 10.16 

3.12.1 The conclusions drawn by the OFT in these Sections all rely upon its finding 
that the Post Office has a duality of both roles, as both Print broker for 
Government and as a commercial printer.  However, the Post Office does not 
have such duality of roles, as it is not a commercial printer, for the reasons 
discussed at paragraph 1.5 above. 

3.13 Section 13.9 

3.13.1 The Report, as drafted, gives the strong impression that decisions around the 
two aborted tenders were made by the Post Office acting alone. This is 
misleading as Procurement Services were consulted, and it was agreed that 
the Post Office should defer appointing a supplier whilst off-Island options 
were considered.  In this regard a paper from Procurement Services was 
submitted to Treasury on 14th March 2012, seeking approval to use off-Island 
suppliers. The Report itself notes (at Section 11.14) that in parallel with the 
OFT’s investigations, the Treasury has been considering whether to change 
the arrangements and permit the Post Office to include off-Island suppliers as 
well as local suppliers in any tender exercise, (a move that the OFT itself 
considered surprising at Section 13.4 of the previous draft of the Report).  In 
these circumstances, therefore, it is suggested that it made sense for the 
Post Office to abort the tender processes on these 2 occasions.  It must also 
be emphasised that the 4 earlier tender processes operated by the Post 
Office in 2011 were all operated successfully, as noted at Sections 13.4 to 
13.7 in the Report.  Subsequently, the Post Office has operated 2 further 
successful tenders for the supply of paper & envelopes for the Government, 
in August and October 2012. 

3.14 Section 13.12  

3.14.1 It should be noted that the Treasury, which had ongoing oversight of the 
procedures, has not raised these or any other concerns.  Further, the tender 
procedures referred to in this Section all complied with Financial Direction 8 
issued by the Treasury, as referred to at Section 3.1. of the Report.   

3.15 Section 14.2 

3.15.1 The Post Office believes that this action was undertaken with the best 
intentions of providing a tested, quality product to Government. It will be 
recognised that price is not always the sole determining factor when making 
a purchasing decision.  The content of this Section fails to make it clear that 
the tender put forward by Firm C was for tested paper of sufficient quality, 
whilst the tender from Firm I related to untested paper.  In this regard, paper 
is not purchased unless it has been tested to ensure that it is of sufficient 
standard to enter Government stock.  It is noted that in the previous version 
of the Report the OFT stated that, “It might have been understandable (but 
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not correct) if they had asked Firm I to supply the lesser quantity at their 
tendered price”.  However, as the OFT itself noted, it would not have been 
correct to do so.  It is easy to be critical with hindsight, but at the time in 
question the Post Office was: - 

  (a) liaising closely with the Procurement Services; 

(b) liaising with Treasury in relation to the issue of whether off-Island 
suppliers could be invited to tender;  

(c) receiving a tender from a local supplier which was unsatisfactory, in 
that the paper being offered had not been tested; and 

(d) being required to obtain paper for Government departments which 
were running out of stock. 

3.15.2 In these difficult circumstances, it is wrong for the OFT to describe the 
actions of the Post Office in relation to the 2 aborted tenders as amounting to 
an anti-competitive practice in terms of Section 8 of the 1996 Act. This is 
particularly so given that the Post Office had run 4 entirely successful tenders 
for the supply of paper and envelopes to the Government during 2011, and 
has run 2 further successful tenders for the supply of paper & envelopes in 
August and October 2012.  In these circumstances it can be seen that the 
difficulties which appertained in relation to the two aborted tenders no longer 
exist. 

3.16 Section 14.6 

3.16.1 The Post Office does not consider that because it acts as broker in the 
procurement of plain paper and envelopes for the Government, it would have 
access to substantially cheaper paper, and there is no evidence to suggest 
that this would be the case. 

3.16.2 The Post Office is not a commercial printer, and indeed its capability as a 
printer is limited to digital print for the data driven Postal Packets that it 
produces pursuant to its Telepost Service. 

3.16.3 The Post Office is subject to Government Financial Regulations, and would be 
bound by any decision to seek to purchase paper offshore made by Treasury. 
The Post Office is bound to follow centrally negotiated contracts and hence 
would have no option but to use this route. This situation would apply 
irrespective of the choice of procurement agent for Government, as the Post 
Office is bound to comply with Financial Regulations.  

3.16.4 Accordingly, the role of the Post Office as broker in this process is immaterial, 
it is the requirement placed upon the Post Office to comply with central 
procurement policy (as a result of Financial Regulations) which is the key 
issue. 

3.17 Section 15.1 

3.17.1 The Post Office would contend that the correct place for legislation to oversee 
and / or protect competition would be in relevant competition legislation. The 
proposal to include competition clauses in the POA would seem to lead to the 
logical conclusion that the same clauses would need to be included in each 
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new piece of legislation where there is a possibility that they may apply. It is 
considered that a far more appropriate solution would be to introduce 
overriding legislation which would apply in any case. 

3.18 Section 15.2.5 

3.18.1 The conclusion contained in this Section is based upon the assumption that 
the Post Office is a commercial printer.  As can be seen from paragraph 1.5, 
however, this assumption is incorrect.  Accordingly the Post Office does not 
have a duality of roles in acting as both the broker for Government printing 
and as a commercial printer.  It follows, therefore, that this conclusion is 
incorrect. 

3.19 Section 15.3.2 

3.19.1 It is incorrect for the Report to state that the system for procuring paper & 
envelopes has, latterly, lacked any transparent competition, given that the 
Post Office ran successful tenders for the supply of paper & envelopes for the 
Government in August and October 2012. 

3.20 Section 15.3.3 

3.20.1 This Section appears to ignore the four successful tenders operated by the 
Post Office in 2011, and the two recent successful tenders, in August and 
October 2012, which demonstrate that the Post Office does run transparently 
competitive tenders for the supply of paper & envelopes for the Government. 

3.21 Section 15.3.5 

3.21.1 The OFT has assumed that the Post Office would be able to obtain a better 
price for paper if it was bulk buying paper for both the Government and for 
the Post Office.  However, the Post Office does not accept that it obtains a 
better price for paper when buying for the Government as well as itself.  In 
other words, whilst there may be savings for the Government, there are not 
necessarily any savings for the Post Office itself, given the volume of paper 
that it purchases in any event.  The OFT has not provided any statistics to 
support its assumption, which amounts to pure speculation.  In these 
circumstances there is no basis for the OFT’s conclusion that there is the 
potential for the purchase by the Post Office of paper and envelopes for the 
Government to be anti-competitive. 

3.22 Section 16.3 

3.22.1 The Post Office does not have a duality of roles, since it is not a commercial 
printer, as explained in detail above.  Accordingly the second part of the 
answer to the question posed in Section 16.3 is incorrect. 

3.23 Section 16.4 

3.23.1 The Report does not specifically identify the “one specific anti-competitive 
practice which has been identified in relation to the supply of paper and 
envelopes”.  If the specific practice is the aborted tenders discussed at 
Sections 14.2 and 15.3.3 of the Report, this Response has dealt with this 
issue in its Response to those Sections.  The Post Office does not accept that 
the issues relating to the aborted tender amounted to an anti-competitive 



APPENDIX 11 

 

practice, given the circumstances outlined above, but in any event the 
successful tenders operated by the Post Office in August and October 2012 
demonstrate that there is currently no anti-competitive practice. 

3.23.2 If, however, the specific practice is the matter suggested at Section 15.3.5 of 
the Report (that the Post Office may obtain access to cheaper paper), the 
Response deals with this suggestion at paragraph 2.24 above, from which it 
can be seen that the suggestion amounts to unsubstantiated speculation. 

3.23.3 Accordingly, the Post Office would suggest that there are no grounds to 
answer the question at Section 16.4 other than – “No in relation to the supply 
of plain paper and envelopes”. 

4. Conclusion 

4.1 The Post Office is part of the Government (as accepted by the OFT at Section 
5.16 of the Report); 

4.2 The over-arching purchase of the appointment of the Post Office to supply 
print services and plain paper & envelopes to the Government was to make 
significant savings for the Government, by using the Government’s large scale 
to buy those goods and services in the most cost-effective way.  (Sections 3.4 
and 3.5 of the Report discusses the work of the Transforming Government 
Team, set up in response to the loss of income deriving from the Revenue 
Sharing Agreement with the UK); 

4.3 In this regard the Government’s drive to ensure that it achieves best value in 
all aspects of procurement was supported at Section 6.1 of an earlier draft of 
the Report, (although it was removed from the final version of the Report). 

4.4 Against this background, the conclusions drawn by the OFT Report do not 
bear close scrutiny, for the following reasons: - 

A In relation to the print brokering role provided to the Government by 
the Post Office – 

(i) All of the OFT’s conclusions are based on the false premiss 
that the Post Office is a commercial printer.  The grounds upon 
which this premiss can be demonstrated to be false are set out 
at paragraph 1.5 above. 

B In relation to the supply of plain paper & envelopes to the 
Government: - 

(i) If the one specific anti-competitive practice referred to relates 
to the 2 aborted tenders discussed at Sections 14.2 and 15.3.3 
of the Report, the circumstances pertaining at the time were 
such that the actions of the Post Office could not be 
realistically be considered as anti-competitive, given that – 

(a) the previous 4 successful tenders held by the Post 
Office in 2011 had all been properly carried out; 

(b) the Post Office was re-accredited for ISO9001 and 
ISO27001 for a further 3 years in July 2012; 
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(c) the Post Office has robust systems in place to ensure 
the proper functioning of its tender procedures, as 
demonstrated by the fact that it has carried out 2 
subsequent successful tenders for the supply of paper 
& envelopes in August and October 2012. 

(ii) If the one specific anti-competitive practice referred to relates 
to the bulk purchase of paper, the OFT’s conclusion in this 
regard is based upon unsubstantiated speculation, as 
discussed at paragraph 2.24 above. 

4.5 It is suggested that it can be seen from the content and tenor of the Report as a 
whole that the OFT has applied measures that are designed to ensure “competitive 
neutrality” in large scale jurisdictions, with major economies.  However it has done 
so without any proper consideration or analysis as to whether those principles are 
applicable to a small jurisdiction, with a micro economy, in circumstances where the 
Government is endeavouring to make significant savings in response to a substantial 
loss of Government income.  The reality is that competition principles that are 
applied in large jurisdictions with major economies cannot simply be applied to the 
Isle of Man, as is demonstrated by the fact that in previous years the Island has 
obtained derogations from complying with certain EC Articles relating to competition 
rules within the EC.  This Response is not the place to discuss which competition 
principles are appropriate for the Isle of Man, but it is suggested that the OFT’s 
failure to recognise that a “one size fits all” approach to competition principles is not 
appropriate for the Isle of Man detracts from the weight that can be given to its 
Report. 

4.6 It is further suggested that the OFT may have relied too heavily upon the Council of 
Australia’s definition of competitive neutrality (cited at Section 5.5 of the Report) as 
“the elimination of resource allocation distortions arising out of the public ownership 
of entities engaged in business activities”, without properly identifying the “business 
activity” engaged in by the Post Office, which is the provision of postal services, and 
not commercial printing, as paragraph 1.5 above makes clear. 

4.7 In this regard it is worth re-emphasising the contents of paragraph 1.5 (above) as 
follows: - 

(i) The Post Office is not a commercial printer.  In 2011/12 its revenue from 
printing work which was not in-house printing for the Government, or part of 
its Telepost Services, amounted to 0.01% of its revenue; 

(ii) It undertakes some personalised printing from electronic data provided by 
customers as part of its Telepost Service. The majority of the personalised 
printing is given to the Post Office because the Post Office has the ISO 27001 
(data security) accreditation, which none of the local Printing Firms have, and 
which many customers require before they will allow personalised printing of 
items such as bank statements.  In this regard the Post Office competes for 
off-Island business in relation to bank statement type Telepost Services; 

(iii) The Post Office outsources to local Printing Firms 99% of the non-
personalised printed material contained in the Postal Packets that it sends 
out, in circumstances where the customer has not provided the printed 
material to the Post Office. 
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(iv) The Post Office would also make the point that it actually contributes to the 
growth of the local printing market through its provision of Telepost Services 
to customers outside the Island.  By successfully competing for this off-Island 
Telepost Work, the Post Office has generated over £107,000 worth of new 
printing revenue for the local printing market over the last 18 months.  This is 
income which the Post Office has brought to the Isle of Man, and is in 
addition to the existing level of spend on print which it currently provides to 
the local printing market, and it is anticipated that this off-Island revenue will 
grow. 

4.8 For all of the reasons set out above, therefore, it is suggested that the answer to all 
3 of the questions laid down by CoMin in its direction to the OFT must be “No” 
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FOR THE AVOIDANCE OF DOUBT THE APPENDIX BELOW IS SUBMITTED BY THE 
POST OFFICE IN RELATION TO THEIR SUBMISSION AND THE DEFINITIONS HAVE 

NO RELEVANCE TO THE MAIN BODY OF THE REPORT 

 

Appendix 

Definitions: 

Within this Response the following definitions will be used: 

“OFT”   - The Isle of Man Office of Fair Trading 

“Post Office”  - The Isle of Man Post Office 

“Report”  - The Report of the OFT upon its investigation into the supply of 
    print services and plain paper & envelopes to the Isle of Man 
    Government 

“Response”  - This Response of the Post Office to the findings and  
    conclusions of the OFT set out in the Report 

“Transfer”   - The transfer of the Print Services Section from the Information 
    Systems Division (part of the Department of Economic  
    Development) to the Post Office in September 2011 

“Section”  - Section of the Report  

“Printing Firms” - Firms (including limited companies, partnerships and sole  
    traders) that from time to time carry on the business of  
    commercial printing in the Isle of Man but excluding (for the 
    avoidance of any doubt) the Post Office 

“FTA”   - The Fair Trading Act 1996 

“POA”   - The Post Office Act 1993 

“CoMin”  - The Council of Ministers 

“Government”  - The Isle of Man Government, including all Departments and 
    Statutory Boards 

“DED”   - The Department of Economic Development 

“Telepost Services” - Has the definition ascribed to it in Section 58 of the POA 

“Postal Packet” - Has the definition ascribed to it in Section 58 of the POA 

“The Investigation” - The investigation that the OFT was directed to undertake by 
   CoMin, pursuant to Section 9 of the FTA 

 

 

 



       REPORT ON A PRELIMINARY INVESTIGATION UNDER SECTION 9 OF THE 

FAIR TRADING ACT 1996  INTO THE SUPPLY OF PRINT SERVICES AND PLAIN 

PAPER & ENVELOPES TO ISLE OF MAN GOVERNMENT  
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	Appendix 3 - Council of Australia Competition Principles Agreement - 11 April 2005 (as amended to 13 April 2007).pdf
	Competition Principles Agreement – 11 April 1995  
	(As amended to 13 April 2007) 
	 
	WHEREAS the Council of Australian Governments at its meeting in Hobart on 25 February 1994 agreed to the principles of competition policy articulated in the report of the National Competition Policy Review; 
	AND WHEREAS the Parties intend to achieve and maintain consistent and complementary competition laws and policies which will apply to all businesses in Australia regardless of ownership; 
	THE COMMONWEALTH OF AUSTRALIA 
	THE STATE OF NEW SOUTH WALES 
	THE STATE OF VICTORIA 
	THE STATE OF QUEENSLAND 
	THE STATE OF WESTERN AUSTRALIA 
	THE STATE OF SOUTH AUSTRALIA 
	THE STATE OF TASMANIA 
	THE AUSTRALIAN CAPITAL TERRITORY, AND 
	THE NORTHERN TERRITORY OF AUSTRALIA agree as follows: 
	Interpretation 
	1.(1) In this Agreement, unless the context indicates otherwise: 
	 “Commission” means the Australian Competition and Consumer Commission established by the Trade Practices Act; 
	 “Commonwealth Minister” means the Commonwealth Minister responsible for competition policy; 
	 “constitutional trade or commerce” means: 
	(a) trade or commerce among the States; 
	(b) trade or commerce between a State and a Territory or between two Territories; or 
	(c) trade or commerce between Australia and a place outside Australia; 
	 “Council” means the National Competition Council established by the Trade Practices Act; 
	 “jurisdiction” means the Commonwealth, a State, the Australian Capital Territory or the Northern Territory of Australia; 
	 “Party” means a jurisdiction that has executed, and has not withdrawn from, this Agreement; 
	 “Trade Practices Act” means the Trade Practices Act 1974. 
	(2) Where this Agreement refers to a provision in legislation which has not been enacted at the date of commencement of this Agreement, or to an entity which has not been established at the date of commencement of this Agreement, this Agreement will apply in respect of the provision or entity from the date when the provision or entity commences operation.   
	(3) Without limiting the matters that may be taken into account, where this Agreement calls: 
	(a) for the benefits of a particular policy or course of action to be balanced against the costs of the policy or course of action; or 
	(b) for the merits or appropriateness of a particular policy or course of action to be determined; or 
	(c) for an assessment of the most effective means of achieving a policy objective; 
	the following matters shall, where relevant, be taken into account: 
	(d) government legislation and policies relating to ecologically sustainable development; 
	(e) social welfare and equity considerations, including community service obligations; 
	(f) government legislation and policies relating to matters such as occupational health and safety, industrial relations and access and equity; 
	(g) economic and regional development, including employment and investment growth; 
	(h) the interests of consumers generally or of a class of consumers; 
	(i) the competitiveness of Australian businesses; and 
	(j) the efficient allocation of resources. 
	(4) It is not intended that the matters set out in subclause (3) should affect the interpretation of “public benefit” for the purposes of authorisations or notifications under the Trade Practices Act. 
	(5) This Agreement is neutral with respect to the nature and form of ownership of business enterprises.  It is not intended to promote public or private ownership. 
	Prices Oversight of Government Business Enterprises 

	2.(1) Prices oversight of State and Territory Government business enterprises is primarily the responsibility of the State or Territory that owns the enterprise. 
	(2) The Parties will work cooperatively to examine issues associated with prices oversight of Government business enterprises and may seek assistance in this regard from the Council.  The Council may provide such assistance in accordance with the Council’s work program. 
	(3) In accordance with these principles, State and Territory Parties will consider establishing independent sources of price oversight advice where these do not exist. 
	(4) An independent source of price oversight advice should have the following characteristics: 
	(a) it should be independent from the Government business enterprise whose prices are being assessed; 
	(b) its prime objective should be one of efficient resource allocation but with regard to any explicitly identified and defined community service obligations imposed on a business enterprise by the Government or legislature of the jurisdiction that owns the enterprise; 
	(c) it should apply to all significant Government business enterprises that are monopoly, or near monopoly, suppliers of goods or services (or both); 
	(d) it should permit submissions by interested persons; and 
	(e) its pricing recommendations, and the reasons for them, should be published. 
	(5) A Party may generally or on a case-by-case basis: 
	(a) with the agreement of the Commonwealth, subject its Government business enterprises to a prices oversight mechanism administered by the Commission; or 
	(b) with the agreement of another jurisdiction, subject its Government business enterprises to the pricing oversight process of that jurisdiction. 
	(6) In the absence of the consent of the Party that owns the enterprise, a State or Territory Government business enterprise will only be subject to a prices oversight mechanism administered by the Commission if: 
	(a) the enterprise is not already subject to a source of price oversight advice which is independent in terms of the principles set out in subclause (4); 
	(b) a jurisdiction which considers that it is adversely affected by the lack of price oversight (an “affected jurisdiction”) has consulted the Party that owns the enterprise, and the matter is not resolved to the satisfaction of the affected jurisdiction; 
	(c) the affected jurisdiction has then brought the matter to the attention of the Council and the Council has decided: 
	(i) that the condition in paragraph (a) exists; and 
	(ii) that the pricing of the enterprise has a significant direct or indirect impact on constitutional trade or commerce; 
	(d) the Council has recommended that the Commonwealth Minister declare the enterprise for price surveillance by the Commission; and 
	(e) the Commonwealth Minister has consulted the Party that owns the enterprise. 
	Competitive Neutrality Policy and Principles 

	3.(1) The objective of competitive neutrality policy is the elimination of resource allocation distortions arising out of the public ownership of entities engaged in significant business activities:  Government businesses should not enjoy any net competitive advantage simply as a result of their public sector ownership.  These principles only apply to the business activities of publicly owned entities, not to the non-business, non-profit activities of these entities. 
	(2) Each Party is free to determine its own agenda for the implementation of competitive neutrality principles. 
	(3) A Party may seek assistance with the implementation of competitive neutrality principles from the Council. The Council may provide such assistance in accordance with the Council’s work program. 
	(4) Subject to subclause (6), for significant Government business enterprises which are classified as “Public Trading Enterprises” and “Public Financial Enterprises” under the Government Financial Statistics Classification: 
	(a) the Parties will, where appropriate, adopt a corporatisation model for these Government business enterprises (noting that a possible approach to corporatisation is the model developed by the inter-governmental committee responsible for GTE National Performance Monitoring); and 
	(b) the Parties will impose on the Government business enterprise: 
	(i) full Commonwealth, State and Territory taxes or tax equivalent systems; 
	(ii) debt guarantee fees directed towards offsetting the competitive advantages provided by government guarantees; and 
	(iii) those regulations to which private sector businesses are normally subject, such as those relating to the protection of the environment, and planning and approval processes, on an equivalent basis to private sector competitors. 
	(5) Subject to subclause (6), where an agency (other than an agency covered by subclause (4)) undertakes significant business activities as part of a broader range of functions, the Parties will, in respect of the business activities: 
	(a) where appropriate, implement the principles outlined in subclause (4); or 
	(b) ensure that the prices charged for goods and services will take account, where appropriate, of the items listed in paragraph 4(b), and reflect full cost attribution for these activities. 
	(6) Subclauses (4) and (5) only require the Parties to implement the principles specified in those subclauses to the extent that the benefits to be realised from implementation outweigh the costs. 
	(7) Subparagraph (4)(b)(iii) shall not be interpreted to require the removal of regulation which applies to a Government business enterprise or agency (but which does not apply to the private sector) where the Party responsible for the regulation considers the regulation to be appropriate. 
	(8) Each Party will publish a policy statement on competitive neutrality by June 1996.  The policy statement will include an implementation timetable and a complaints mechanism. 
	(9) Where a State or Territory becomes a Party at a date later than December 1995, that Party will publish its policy statement within six months of becoming a Party. 
	(10) Each Party will publish an annual report on the implementation of the principles set out in subclauses (1), (4) and (5), including allegations of non-compliance. 
	Structural Reform of Public Monopolies 

	4.(1) Each Party is free to determine its own agenda for the reform of public monopolies. 
	(2) Before a Party introduces competition to a sector traditionally supplied by a public monopoly, it will remove from the public monopoly any responsibilities for industry regulation.  The Party will re-locate industry regulation functions so as to prevent the former monopolist enjoying a regulatory advantage over its (existing and potential) rivals. 
	(3) Before a Party introduces competition to a market traditionally supplied by a public monopoly, and before a Party privatises a public monopoly, it will undertake a review into: 
	(a) the appropriate commercial objectives for the public monopoly; 
	(b) the merits of separating any natural monopoly elements from potentially competitive elements of the public monopoly; 
	(c) the merits of separating potentially competitive elements of the public monopoly; 
	(d) the most effective means of separating regulatory functions from commercial functions of the public monopoly; 
	(e) the most effective means of implementing the competitive neutrality principles set out in this Agreement; 
	(f) the merits of any community service obligations undertaken by the public monopoly and the best means of funding and delivering any mandated community service obligations; 
	(g) the price and service regulations to be applied to the industry; and 
	(h) the appropriate financial relationships between the owner of the public monopoly and the public monopoly, including the rate of return targets, dividends and capital structure. 
	(4) A Party may seek assistance with such a review from the Council. The Council may provide such assistance in accordance with the Council’s work program. 
	Legislation Review 

	5.(1) The guiding principle is that legislation (including Acts, enactments, Ordinances or regulations) should not restrict competition unless it can be demonstrated that: 
	(a)  the benefits of the restriction to the community as a whole outweigh the costs; and 
	(b) the objectives of the legislation can only be achieved by restricting competition. 
	(2) Subject to subclause (3), each Party is free to determine its own agenda for the reform of legislation that restricts competition. 
	(3) Subject to subclause (4) each Party will develop a timetable by June 1996 for the review, and where appropriate, reform of all existing legislation that restricts competition by the year 2000. 
	(4) Where a State or Territory becomes a Party at a date later than December 1995, that Party will develop its timetable within six months of becoming a Party. 
	(5) Each Party will require proposals for new legislation that restricts competition to be accompanied by evidence that the legislation is consistent with the principle set out in subclause (1). 
	(6) Once a Party has reviewed legislation that restricts competition under the principles set out in subclauses (3) and (5), the Party will systematically review the legislation at least once every ten years. 
	(7) Where a review issue has a national dimension or effect on competition (or both), the Party responsible for the review will consider whether the review should be a national review.  If the Party determines a national review is appropriate, before determining the terms of reference for, and the appropriate body to conduct the national review, it will consult Parties that may have an interest in those matters. 
	(8) Where a Party determines a review should be a national review, the Party may request the Council to undertake the review.  The Council may undertake the review in accordance with the Council’s work program. 
	(9) Without limiting the terms of reference of a review, a review should: 
	(a) clarify the objectives of the legislation; 
	(b) identify the nature of the restriction on competition; 
	(c) analyse the likely effect of the restriction on competition and on the economy generally; 
	(d) assess and balance the costs and benefits of the restriction; and 
	(e) consider alternative means for achieving the same result including non-legislative approaches. 
	(10) Each Party will publish an annual report on its progress towards achieving the objective set out in subclause (3).  The Council will publish an annual report consolidating the reports of each Party.  
	Note:  The Council of Australian Governments at its meeting on 3 November 2000 agreed to the following amendment to this Agreement to provide further guidance to the Council on how to assess whether jurisdictions have met their legislative review commitments. 
	In assessing whether the threshold requirement of clause 5 has been achieved, the Council should consider whether the conclusion reached in the report is within a range of outcomes that could reasonably be reached based on the information available to a properly constituted review process.  Within the range of outcomes that could reasonably be reached, it is a matter for Government to determine what policy is in the public interest. 
	Access to Services Provided by Means of Significant Infrastructure Facilities 

	6.(1) Subject to subclause (2), the Commonwealth will put forward legislation to establish a regime for third party access to services provided by means of significant infrastructure facilities where: 
	(a) it would not be economically feasible to duplicate the facility; 
	(b) access to the service is necessary in order to permit effective competition in a downstream or upstream market; 
	(c) the facility is of national significance having regard to the size of the facility, its importance to constitutional trade or commerce or its importance to the national economy; and 
	(d) the safe use of the facility by the person seeking access can be ensured at an economically feasible cost and, if there is a safety requirement, appropriate regulatory arrangements exist. 
	(2) The regime to be established by Commonwealth legislation is not intended to cover a service provided by means of a facility where the State or Territory Party in whose jurisdiction the facility is situated has in place an access regime which covers the facility and conforms to the principles set out in this clause unless: 
	(a) the Council determines that the regime is ineffective having regard to the influence of the facility beyond the jurisdictional boundary of the State or Territory; or 
	(b) substantial difficulties arise from the facility being situated in more than one jurisdiction. 
	(3) For a State or Territory access regime to conform to the principles set out in this clause, it should: 
	(a) apply to services provided by means of significant infrastructure facilities where: 
	(i) it would not be economically feasible to duplicate the facility; 
	(ii) access to the service is necessary in order to permit effective competition in a downstream or upstream market; and 
	(iii) the safe use of the facility by the person seeking access can be ensured at an economically feasible cost and, if there is a safety requirement, appropriate regulatory arrangements exist; and 
	(b) reasonably incorporate each of the principles referred to in subclause (4) and (except for an access regime for: electricity or gas that is developed in accordance with the Australian Energy Market Agreement; or the Tarcoola to Darwin railway) subclause (5). 
	There may be a range of approaches available to a State or Territory Party to incorporate each principle.  Provided the approach adopted in a State or Territory access regime represents a reasonable approach to the incorporation of a principle in subclause (4) or (5), the regime can be taken to have reasonably incorporated that principle for the purposes of paragraph (b). 
	(3A) In assessing whether a State or Territory access regime is an effective access regime under the Trade Practices Act 1974, the assessing body: 
	(a) should, as required by the Trade Practices Act 1974, and subject to section 44DA, not consider any matters other than the relevant principles in this Agreement.  Matters which should not be considered include the outcome of any arbitration, or any decision, made under the access regime; and 
	(b) should recognise that, as provided by subsection 44DA(2) of the Trade Practices Act 1974, an access regime may contain other matters that are not inconsistent with the relevant principles in this Agreement. 
	(4) A State or Territory access regime should incorporate the following principles: 
	(a) Wherever possible third party access to a service provided by means of a facility should be on the basis of terms and conditions agreed between the owner of the facility and the person seeking access. 
	(b) Where such agreement cannot be reached, Governments should establish a right for persons to negotiate access to a service provided by means of a facility. 
	(c) Any right to negotiate access should provide for an enforcement process. 
	(d) Any right to negotiate access should include a date after which the right would lapse unless reviewed and subsequently extended; however, existing contractual rights and obligations should not be automatically revoked. 
	(e) The owner of a facility that is used to provide a service should use all reasonable endeavours to accommodate the requirements of persons seeking access. 
	(f) Access to a service for persons seeking access need not be on exactly the same terms and conditions. 
	(g) Where the owner and a person seeking access cannot agree on terms and conditions for access to the service, they should be required to appoint and fund an independent body to resolve the dispute, if they have not already done so. 
	(h) The decisions of the dispute resolution body should bind the parties; however, rights of appeal under existing legislative provisions should be preserved. 
	(i) In deciding on the terms and conditions for access, the dispute resolution body should take into account: 
	(i) the owner’s legitimate business interests and investment in the facility; 
	(ii) the costs to the owner of providing access, including any costs of extending the facility but not costs associated with losses arising from increased competition in upstream or downstream markets; 
	(iii) the economic value to the owner of any additional investment that the person seeking access or the owner has agreed to undertake; 
	(iv) the interests of all persons holding contracts for use of the facility; 
	(v) firm and binding contractual obligations of the owner or other persons (or both) already using the facility; 
	(vi) the operational and technical requirements necessary for the safe and reliable operation of the facility; 
	(vii) the economically efficient operation of the facility; and 
	(viii) the benefit to the public from having competitive markets. 
	(j) The owner may be required to extend, or to permit extension of, the facility that is used to provide a service if necessary but this would be subject to: 
	(i) such extension being technically and economically feasible and consistent with the safe and reliable operation of the facility; 
	(ii) the owner’s legitimate business interests in the facility being protected; and  
	(iii) the terms of access for the third party taking into account the costs borne by the parties for the extension and the economic benefits to the parties resulting from the extension. 
	(k) If there has been a material change in circumstances, the parties should be able to apply for a revocation or modification of the access arrangement which was made at the conclusion of the dispute resolution process. 
	(l) The dispute resolution body should only impede the existing right of a person to use a facility where the dispute resolution body has considered whether there is a case for compensation of that person and, if appropriate, determined such compensation. 
	(m) The owner or user of a service shall not engage in conduct for the purpose of hindering access to that service by another person. 
	(n) Separate accounting arrangements should be required for the elements of a business which are covered by the access regime. 
	(o) The dispute resolution body, or relevant authority where provided for under specific legislation, should have access to financial statements and other accounting information pertaining to a service. 
	(p) Where more than one State or Territory access regime applies to a service, those regimes should be consistent and, by means of vested jurisdiction or other cooperative legislative scheme, provide for a single process for persons to seek access to the service, a single body to resolve disputes about any aspect of access and a single forum for enforcement of access arrangements. 
	(5) A State, Territory or Commonwealth access regime (except for an access regime for: electricity or gas that is developed in accordance with the Australian Energy Market Agreement; or the Tarcoola to Darwin railway) should incorporate the following principles: 
	(a) Objects clauses that promote the economically efficient use of, operation and investment in, significant infrastructure thereby promoting effective competition in upstream or downstream markets. 
	(b) Regulated access prices should be set so as to: 
	(i) generate expected revenue for a regulated service or services that is at least sufficient to meet the efficient costs of providing access to the regulated service or services and include a return on investment commensurate with the regulatory and commercial risks involved; 
	(ii) allow multi-part pricing and price discrimination when it aids efficiency; 
	(iii) not allow a vertically integrated access provider to set terms and conditions that discriminate in favour of its downstream operations, except to the extent that the cost of providing access to other operators is higher; and 
	(iv) provide incentives to reduce costs or otherwise improve productivity. 
	(c) Where merits review of decisions is provided, the review will be limited to the information submitted to the original decision-maker except that the review body: 
	(i) may request new information where it considers that it would be assisted by the introduction of such information; 
	(ii) may allow new information where it considers that it could not have reasonably been made available to the original decision-maker; and 
	(iii) should have regard to the policies and guidelines of the original decision-maker (if any) that are relevant to the decision under review. 
	Application of the Principles to Local Government 

	7.(1) The principles set out in this Agreement will apply to local government, even though local governments are not Parties to this Agreement.  Each State and Territory Party is responsible for applying those principles to local government. 
	(2) Subject to subclause (3), where clauses 3, 4 and 5 permit each Party to determine its own agenda for the implementation of the principles set out in those clauses, each State and Territory Party will publish a statement by June 1996: 
	(a) which is prepared in consultation with local government; and 
	(b) which specifies the application of the principles to particular local government activities and functions. 
	(3) Where a State or Territory becomes a Party at a date later than December 1995, that Party will publish its statement within six months of becoming a Party. 
	Funding of the Council 

	8. The Commonwealth will be responsible for funding the Council. 
	Appointments to the Council 

	9.(1) When the Commonwealth proposes that a vacancy in the office of Council President or Councillor of the Council be filled, it will send written notice to the States and Territories that are Parties inviting suggestions as to suitable persons to fill the vacancy.  The Commonwealth will allow those Parties a period of thirty five days from the date on which the notice was sent to make suggestions before sending a notice of the type referred to in subclause (2). 
	(2) The Commonwealth will send to the States and Territories that are Parties written notice of persons whom it desires to put forward to the Governor-General for appointment as Council President or Councillor of the Council. 
	(3) Within thirty five days from the date on which the Commonwealth sends a notice of the type referred to in subclause (2), the Party to whom the Commonwealth sends a notice will notify the Commonwealth Minister in writing as to whether the Party supports the proposed appointment.  If the Party does not notify the Commonwealth Minister in writing within that period, the Party will be taken to support the proposed appointment. 
	(4) The Commonwealth will not put forward to the Governor-General a person for appointment as a Council President or Councillor of the Council unless a majority of the States and Territories that are Parties support, or pursuant to this clause are taken to support, the appointment. 
	Work Program of the Council, and Referral of Matters to the Council 

	10.(1)The work of the Council (other than work relating to a function under Part IIIA of the Trade Practices Act or under the Prices Surveillance Act 1983) will be the subject of a work program which is determined by the Parties. 
	(2) Each Party will refer proposals for the Council to undertake work (other than work relating to a function under Part IIIA of the Trade Practices Act or under the Prices Surveillance Act 1983) to the Parties for possible inclusion in the work program. 
	(3) A Party will not put forward legislation conferring additional functions on the Council unless the Parties have determined that the Council should undertake those functions as part of its work program. 
	(4) Questions as to whether a matter should be included in the work program will be determined by the agreement of a majority of the Parties.  In the event that the Parties are evenly divided on a question of agreeing to the inclusion of a matter in the work program, the Commonwealth shall determine the outcome. 
	(5) The Commonwealth Minister will only refer matters to the Council pursuant to subsection 29B(1) of the Trade Practices Act in accordance with the work program. 
	(6) The work program of the Council shall be taken to include a request by the Commonwealth for the Council to examine and report on the matters specified in subclause 2(2) of the Conduct Code Agreement. 
	Review of the Council 

	11. The Parties will review the need for, and the operation of, the Council after it has been in existence for five years. 
	Consultation 

	12. Where this Agreement requires consultation between the Parties or some of them, the Party initiating the consultation will: 
	(a) send to the Parties that must be consulted a written notice setting out the matters on which consultation is to occur; 
	(b) allow those Parties a period of three months from the date on which the notice was sent to respond to the matters set out in the notice; and 
	(c) where requested by one or more of those Parties, convene a meeting between it and those Parties to discuss the matters set out in the notice and the responses, if any, of those Parties. 
	New Parties and Withdrawal of Parties 

	13. (1)A jurisdiction that is not a Party at the date of this Agreement commences operation may become a Party by sending written notice to all the Parties. 
	(2) A Party may withdraw from this Agreement by sending written notice to all other Parties.  The withdrawal will become effective six months after the notice was sent. 
	(3) If a Party withdraws from this Agreement, this Agreement will continue in force with respect to the remaining Parties. 
	Sending of Notices 

	14. A notice is sent to a Party by sending it to the Minister responsible for the competition legislation of that Party. 
	Review of this Agreement 

	15. Once this Agreement has operated for five years, the Parties will review its operation and terms. 
	Commencement of this Agreement 

	16. This Agreement commences once the Commonwealth and at least three other jurisdictions have executed it. 
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	Competition Principles Agreement – 11 April 1995  
	(As amended to 13 April 2007) 
	 
	WHEREAS the Council of Australian Governments at its meeting in Hobart on 25 February 1994 agreed to the principles of competition policy articulated in the report of the National Competition Policy Review; 
	AND WHEREAS the Parties intend to achieve and maintain consistent and complementary competition laws and policies which will apply to all businesses in Australia regardless of ownership; 
	THE COMMONWEALTH OF AUSTRALIA 
	THE STATE OF NEW SOUTH WALES 
	THE STATE OF VICTORIA 
	THE STATE OF QUEENSLAND 
	THE STATE OF WESTERN AUSTRALIA 
	THE STATE OF SOUTH AUSTRALIA 
	THE STATE OF TASMANIA 
	THE AUSTRALIAN CAPITAL TERRITORY, AND 
	THE NORTHERN TERRITORY OF AUSTRALIA agree as follows: 
	Interpretation 
	1.(1) In this Agreement, unless the context indicates otherwise: 
	 “Commission” means the Australian Competition and Consumer Commission established by the Trade Practices Act; 
	 “Commonwealth Minister” means the Commonwealth Minister responsible for competition policy; 
	 “constitutional trade or commerce” means: 
	(a) trade or commerce among the States; 
	(b) trade or commerce between a State and a Territory or between two Territories; or 
	(c) trade or commerce between Australia and a place outside Australia; 
	 “Council” means the National Competition Council established by the Trade Practices Act; 
	 “jurisdiction” means the Commonwealth, a State, the Australian Capital Territory or the Northern Territory of Australia; 
	 “Party” means a jurisdiction that has executed, and has not withdrawn from, this Agreement; 
	 “Trade Practices Act” means the Trade Practices Act 1974. 
	(2) Where this Agreement refers to a provision in legislation which has not been enacted at the date of commencement of this Agreement, or to an entity which has not been established at the date of commencement of this Agreement, this Agreement will apply in respect of the provision or entity from the date when the provision or entity commences operation.   
	(3) Without limiting the matters that may be taken into account, where this Agreement calls: 
	(a) for the benefits of a particular policy or course of action to be balanced against the costs of the policy or course of action; or 
	(b) for the merits or appropriateness of a particular policy or course of action to be determined; or 
	(c) for an assessment of the most effective means of achieving a policy objective; 
	the following matters shall, where relevant, be taken into account: 
	(d) government legislation and policies relating to ecologically sustainable development; 
	(e) social welfare and equity considerations, including community service obligations; 
	(f) government legislation and policies relating to matters such as occupational health and safety, industrial relations and access and equity; 
	(g) economic and regional development, including employment and investment growth; 
	(h) the interests of consumers generally or of a class of consumers; 
	(i) the competitiveness of Australian businesses; and 
	(j) the efficient allocation of resources. 
	(4) It is not intended that the matters set out in subclause (3) should affect the interpretation of “public benefit” for the purposes of authorisations or notifications under the Trade Practices Act. 
	(5) This Agreement is neutral with respect to the nature and form of ownership of business enterprises.  It is not intended to promote public or private ownership. 
	Prices Oversight of Government Business Enterprises 

	2.(1) Prices oversight of State and Territory Government business enterprises is primarily the responsibility of the State or Territory that owns the enterprise. 
	(2) The Parties will work cooperatively to examine issues associated with prices oversight of Government business enterprises and may seek assistance in this regard from the Council.  The Council may provide such assistance in accordance with the Council’s work program. 
	(3) In accordance with these principles, State and Territory Parties will consider establishing independent sources of price oversight advice where these do not exist. 
	(4) An independent source of price oversight advice should have the following characteristics: 
	(a) it should be independent from the Government business enterprise whose prices are being assessed; 
	(b) its prime objective should be one of efficient resource allocation but with regard to any explicitly identified and defined community service obligations imposed on a business enterprise by the Government or legislature of the jurisdiction that owns the enterprise; 
	(c) it should apply to all significant Government business enterprises that are monopoly, or near monopoly, suppliers of goods or services (or both); 
	(d) it should permit submissions by interested persons; and 
	(e) its pricing recommendations, and the reasons for them, should be published. 
	(5) A Party may generally or on a case-by-case basis: 
	(a) with the agreement of the Commonwealth, subject its Government business enterprises to a prices oversight mechanism administered by the Commission; or 
	(b) with the agreement of another jurisdiction, subject its Government business enterprises to the pricing oversight process of that jurisdiction. 
	(6) In the absence of the consent of the Party that owns the enterprise, a State or Territory Government business enterprise will only be subject to a prices oversight mechanism administered by the Commission if: 
	(a) the enterprise is not already subject to a source of price oversight advice which is independent in terms of the principles set out in subclause (4); 
	(b) a jurisdiction which considers that it is adversely affected by the lack of price oversight (an “affected jurisdiction”) has consulted the Party that owns the enterprise, and the matter is not resolved to the satisfaction of the affected jurisdiction; 
	(c) the affected jurisdiction has then brought the matter to the attention of the Council and the Council has decided: 
	(i) that the condition in paragraph (a) exists; and 
	(ii) that the pricing of the enterprise has a significant direct or indirect impact on constitutional trade or commerce; 
	(d) the Council has recommended that the Commonwealth Minister declare the enterprise for price surveillance by the Commission; and 
	(e) the Commonwealth Minister has consulted the Party that owns the enterprise. 
	Competitive Neutrality Policy and Principles 

	3.(1) The objective of competitive neutrality policy is the elimination of resource allocation distortions arising out of the public ownership of entities engaged in significant business activities:  Government businesses should not enjoy any net competitive advantage simply as a result of their public sector ownership.  These principles only apply to the business activities of publicly owned entities, not to the non-business, non-profit activities of these entities. 
	(2) Each Party is free to determine its own agenda for the implementation of competitive neutrality principles. 
	(3) A Party may seek assistance with the implementation of competitive neutrality principles from the Council. The Council may provide such assistance in accordance with the Council’s work program. 
	(4) Subject to subclause (6), for significant Government business enterprises which are classified as “Public Trading Enterprises” and “Public Financial Enterprises” under the Government Financial Statistics Classification: 
	(a) the Parties will, where appropriate, adopt a corporatisation model for these Government business enterprises (noting that a possible approach to corporatisation is the model developed by the inter-governmental committee responsible for GTE National Performance Monitoring); and 
	(b) the Parties will impose on the Government business enterprise: 
	(i) full Commonwealth, State and Territory taxes or tax equivalent systems; 
	(ii) debt guarantee fees directed towards offsetting the competitive advantages provided by government guarantees; and 
	(iii) those regulations to which private sector businesses are normally subject, such as those relating to the protection of the environment, and planning and approval processes, on an equivalent basis to private sector competitors. 
	(5) Subject to subclause (6), where an agency (other than an agency covered by subclause (4)) undertakes significant business activities as part of a broader range of functions, the Parties will, in respect of the business activities: 
	(a) where appropriate, implement the principles outlined in subclause (4); or 
	(b) ensure that the prices charged for goods and services will take account, where appropriate, of the items listed in paragraph 4(b), and reflect full cost attribution for these activities. 
	(6) Subclauses (4) and (5) only require the Parties to implement the principles specified in those subclauses to the extent that the benefits to be realised from implementation outweigh the costs. 
	(7) Subparagraph (4)(b)(iii) shall not be interpreted to require the removal of regulation which applies to a Government business enterprise or agency (but which does not apply to the private sector) where the Party responsible for the regulation considers the regulation to be appropriate. 
	(8) Each Party will publish a policy statement on competitive neutrality by June 1996.  The policy statement will include an implementation timetable and a complaints mechanism. 
	(9) Where a State or Territory becomes a Party at a date later than December 1995, that Party will publish its policy statement within six months of becoming a Party. 
	(10) Each Party will publish an annual report on the implementation of the principles set out in subclauses (1), (4) and (5), including allegations of non-compliance. 
	Structural Reform of Public Monopolies 

	4.(1) Each Party is free to determine its own agenda for the reform of public monopolies. 
	(2) Before a Party introduces competition to a sector traditionally supplied by a public monopoly, it will remove from the public monopoly any responsibilities for industry regulation.  The Party will re-locate industry regulation functions so as to prevent the former monopolist enjoying a regulatory advantage over its (existing and potential) rivals. 
	(3) Before a Party introduces competition to a market traditionally supplied by a public monopoly, and before a Party privatises a public monopoly, it will undertake a review into: 
	(a) the appropriate commercial objectives for the public monopoly; 
	(b) the merits of separating any natural monopoly elements from potentially competitive elements of the public monopoly; 
	(c) the merits of separating potentially competitive elements of the public monopoly; 
	(d) the most effective means of separating regulatory functions from commercial functions of the public monopoly; 
	(e) the most effective means of implementing the competitive neutrality principles set out in this Agreement; 
	(f) the merits of any community service obligations undertaken by the public monopoly and the best means of funding and delivering any mandated community service obligations; 
	(g) the price and service regulations to be applied to the industry; and 
	(h) the appropriate financial relationships between the owner of the public monopoly and the public monopoly, including the rate of return targets, dividends and capital structure. 
	(4) A Party may seek assistance with such a review from the Council. The Council may provide such assistance in accordance with the Council’s work program. 
	Legislation Review 

	5.(1) The guiding principle is that legislation (including Acts, enactments, Ordinances or regulations) should not restrict competition unless it can be demonstrated that: 
	(a)  the benefits of the restriction to the community as a whole outweigh the costs; and 
	(b) the objectives of the legislation can only be achieved by restricting competition. 
	(2) Subject to subclause (3), each Party is free to determine its own agenda for the reform of legislation that restricts competition. 
	(3) Subject to subclause (4) each Party will develop a timetable by June 1996 for the review, and where appropriate, reform of all existing legislation that restricts competition by the year 2000. 
	(4) Where a State or Territory becomes a Party at a date later than December 1995, that Party will develop its timetable within six months of becoming a Party. 
	(5) Each Party will require proposals for new legislation that restricts competition to be accompanied by evidence that the legislation is consistent with the principle set out in subclause (1). 
	(6) Once a Party has reviewed legislation that restricts competition under the principles set out in subclauses (3) and (5), the Party will systematically review the legislation at least once every ten years. 
	(7) Where a review issue has a national dimension or effect on competition (or both), the Party responsible for the review will consider whether the review should be a national review.  If the Party determines a national review is appropriate, before determining the terms of reference for, and the appropriate body to conduct the national review, it will consult Parties that may have an interest in those matters. 
	(8) Where a Party determines a review should be a national review, the Party may request the Council to undertake the review.  The Council may undertake the review in accordance with the Council’s work program. 
	(9) Without limiting the terms of reference of a review, a review should: 
	(a) clarify the objectives of the legislation; 
	(b) identify the nature of the restriction on competition; 
	(c) analyse the likely effect of the restriction on competition and on the economy generally; 
	(d) assess and balance the costs and benefits of the restriction; and 
	(e) consider alternative means for achieving the same result including non-legislative approaches. 
	(10) Each Party will publish an annual report on its progress towards achieving the objective set out in subclause (3).  The Council will publish an annual report consolidating the reports of each Party.  
	Note:  The Council of Australian Governments at its meeting on 3 November 2000 agreed to the following amendment to this Agreement to provide further guidance to the Council on how to assess whether jurisdictions have met their legislative review commitments. 
	In assessing whether the threshold requirement of clause 5 has been achieved, the Council should consider whether the conclusion reached in the report is within a range of outcomes that could reasonably be reached based on the information available to a properly constituted review process.  Within the range of outcomes that could reasonably be reached, it is a matter for Government to determine what policy is in the public interest. 
	Access to Services Provided by Means of Significant Infrastructure Facilities 

	6.(1) Subject to subclause (2), the Commonwealth will put forward legislation to establish a regime for third party access to services provided by means of significant infrastructure facilities where: 
	(a) it would not be economically feasible to duplicate the facility; 
	(b) access to the service is necessary in order to permit effective competition in a downstream or upstream market; 
	(c) the facility is of national significance having regard to the size of the facility, its importance to constitutional trade or commerce or its importance to the national economy; and 
	(d) the safe use of the facility by the person seeking access can be ensured at an economically feasible cost and, if there is a safety requirement, appropriate regulatory arrangements exist. 
	(2) The regime to be established by Commonwealth legislation is not intended to cover a service provided by means of a facility where the State or Territory Party in whose jurisdiction the facility is situated has in place an access regime which covers the facility and conforms to the principles set out in this clause unless: 
	(a) the Council determines that the regime is ineffective having regard to the influence of the facility beyond the jurisdictional boundary of the State or Territory; or 
	(b) substantial difficulties arise from the facility being situated in more than one jurisdiction. 
	(3) For a State or Territory access regime to conform to the principles set out in this clause, it should: 
	(a) apply to services provided by means of significant infrastructure facilities where: 
	(i) it would not be economically feasible to duplicate the facility; 
	(ii) access to the service is necessary in order to permit effective competition in a downstream or upstream market; and 
	(iii) the safe use of the facility by the person seeking access can be ensured at an economically feasible cost and, if there is a safety requirement, appropriate regulatory arrangements exist; and 
	(b) reasonably incorporate each of the principles referred to in subclause (4) and (except for an access regime for: electricity or gas that is developed in accordance with the Australian Energy Market Agreement; or the Tarcoola to Darwin railway) subclause (5). 
	There may be a range of approaches available to a State or Territory Party to incorporate each principle.  Provided the approach adopted in a State or Territory access regime represents a reasonable approach to the incorporation of a principle in subclause (4) or (5), the regime can be taken to have reasonably incorporated that principle for the purposes of paragraph (b). 
	(3A) In assessing whether a State or Territory access regime is an effective access regime under the Trade Practices Act 1974, the assessing body: 
	(a) should, as required by the Trade Practices Act 1974, and subject to section 44DA, not consider any matters other than the relevant principles in this Agreement.  Matters which should not be considered include the outcome of any arbitration, or any decision, made under the access regime; and 
	(b) should recognise that, as provided by subsection 44DA(2) of the Trade Practices Act 1974, an access regime may contain other matters that are not inconsistent with the relevant principles in this Agreement. 
	(4) A State or Territory access regime should incorporate the following principles: 
	(a) Wherever possible third party access to a service provided by means of a facility should be on the basis of terms and conditions agreed between the owner of the facility and the person seeking access. 
	(b) Where such agreement cannot be reached, Governments should establish a right for persons to negotiate access to a service provided by means of a facility. 
	(c) Any right to negotiate access should provide for an enforcement process. 
	(d) Any right to negotiate access should include a date after which the right would lapse unless reviewed and subsequently extended; however, existing contractual rights and obligations should not be automatically revoked. 
	(e) The owner of a facility that is used to provide a service should use all reasonable endeavours to accommodate the requirements of persons seeking access. 
	(f) Access to a service for persons seeking access need not be on exactly the same terms and conditions. 
	(g) Where the owner and a person seeking access cannot agree on terms and conditions for access to the service, they should be required to appoint and fund an independent body to resolve the dispute, if they have not already done so. 
	(h) The decisions of the dispute resolution body should bind the parties; however, rights of appeal under existing legislative provisions should be preserved. 
	(i) In deciding on the terms and conditions for access, the dispute resolution body should take into account: 
	(i) the owner’s legitimate business interests and investment in the facility; 
	(ii) the costs to the owner of providing access, including any costs of extending the facility but not costs associated with losses arising from increased competition in upstream or downstream markets; 
	(iii) the economic value to the owner of any additional investment that the person seeking access or the owner has agreed to undertake; 
	(iv) the interests of all persons holding contracts for use of the facility; 
	(v) firm and binding contractual obligations of the owner or other persons (or both) already using the facility; 
	(vi) the operational and technical requirements necessary for the safe and reliable operation of the facility; 
	(vii) the economically efficient operation of the facility; and 
	(viii) the benefit to the public from having competitive markets. 
	(j) The owner may be required to extend, or to permit extension of, the facility that is used to provide a service if necessary but this would be subject to: 
	(i) such extension being technically and economically feasible and consistent with the safe and reliable operation of the facility; 
	(ii) the owner’s legitimate business interests in the facility being protected; and  
	(iii) the terms of access for the third party taking into account the costs borne by the parties for the extension and the economic benefits to the parties resulting from the extension. 
	(k) If there has been a material change in circumstances, the parties should be able to apply for a revocation or modification of the access arrangement which was made at the conclusion of the dispute resolution process. 
	(l) The dispute resolution body should only impede the existing right of a person to use a facility where the dispute resolution body has considered whether there is a case for compensation of that person and, if appropriate, determined such compensation. 
	(m) The owner or user of a service shall not engage in conduct for the purpose of hindering access to that service by another person. 
	(n) Separate accounting arrangements should be required for the elements of a business which are covered by the access regime. 
	(o) The dispute resolution body, or relevant authority where provided for under specific legislation, should have access to financial statements and other accounting information pertaining to a service. 
	(p) Where more than one State or Territory access regime applies to a service, those regimes should be consistent and, by means of vested jurisdiction or other cooperative legislative scheme, provide for a single process for persons to seek access to the service, a single body to resolve disputes about any aspect of access and a single forum for enforcement of access arrangements. 
	(5) A State, Territory or Commonwealth access regime (except for an access regime for: electricity or gas that is developed in accordance with the Australian Energy Market Agreement; or the Tarcoola to Darwin railway) should incorporate the following principles: 
	(a) Objects clauses that promote the economically efficient use of, operation and investment in, significant infrastructure thereby promoting effective competition in upstream or downstream markets. 
	(b) Regulated access prices should be set so as to: 
	(i) generate expected revenue for a regulated service or services that is at least sufficient to meet the efficient costs of providing access to the regulated service or services and include a return on investment commensurate with the regulatory and commercial risks involved; 
	(ii) allow multi-part pricing and price discrimination when it aids efficiency; 
	(iii) not allow a vertically integrated access provider to set terms and conditions that discriminate in favour of its downstream operations, except to the extent that the cost of providing access to other operators is higher; and 
	(iv) provide incentives to reduce costs or otherwise improve productivity. 
	(c) Where merits review of decisions is provided, the review will be limited to the information submitted to the original decision-maker except that the review body: 
	(i) may request new information where it considers that it would be assisted by the introduction of such information; 
	(ii) may allow new information where it considers that it could not have reasonably been made available to the original decision-maker; and 
	(iii) should have regard to the policies and guidelines of the original decision-maker (if any) that are relevant to the decision under review. 
	Application of the Principles to Local Government 

	7.(1) The principles set out in this Agreement will apply to local government, even though local governments are not Parties to this Agreement.  Each State and Territory Party is responsible for applying those principles to local government. 
	(2) Subject to subclause (3), where clauses 3, 4 and 5 permit each Party to determine its own agenda for the implementation of the principles set out in those clauses, each State and Territory Party will publish a statement by June 1996: 
	(a) which is prepared in consultation with local government; and 
	(b) which specifies the application of the principles to particular local government activities and functions. 
	(3) Where a State or Territory becomes a Party at a date later than December 1995, that Party will publish its statement within six months of becoming a Party. 
	Funding of the Council 

	8. The Commonwealth will be responsible for funding the Council. 
	Appointments to the Council 

	9.(1) When the Commonwealth proposes that a vacancy in the office of Council President or Councillor of the Council be filled, it will send written notice to the States and Territories that are Parties inviting suggestions as to suitable persons to fill the vacancy.  The Commonwealth will allow those Parties a period of thirty five days from the date on which the notice was sent to make suggestions before sending a notice of the type referred to in subclause (2). 
	(2) The Commonwealth will send to the States and Territories that are Parties written notice of persons whom it desires to put forward to the Governor-General for appointment as Council President or Councillor of the Council. 
	(3) Within thirty five days from the date on which the Commonwealth sends a notice of the type referred to in subclause (2), the Party to whom the Commonwealth sends a notice will notify the Commonwealth Minister in writing as to whether the Party supports the proposed appointment.  If the Party does not notify the Commonwealth Minister in writing within that period, the Party will be taken to support the proposed appointment. 
	(4) The Commonwealth will not put forward to the Governor-General a person for appointment as a Council President or Councillor of the Council unless a majority of the States and Territories that are Parties support, or pursuant to this clause are taken to support, the appointment. 
	Work Program of the Council, and Referral of Matters to the Council 

	10.(1)The work of the Council (other than work relating to a function under Part IIIA of the Trade Practices Act or under the Prices Surveillance Act 1983) will be the subject of a work program which is determined by the Parties. 
	(2) Each Party will refer proposals for the Council to undertake work (other than work relating to a function under Part IIIA of the Trade Practices Act or under the Prices Surveillance Act 1983) to the Parties for possible inclusion in the work program. 
	(3) A Party will not put forward legislation conferring additional functions on the Council unless the Parties have determined that the Council should undertake those functions as part of its work program. 
	(4) Questions as to whether a matter should be included in the work program will be determined by the agreement of a majority of the Parties.  In the event that the Parties are evenly divided on a question of agreeing to the inclusion of a matter in the work program, the Commonwealth shall determine the outcome. 
	(5) The Commonwealth Minister will only refer matters to the Council pursuant to subsection 29B(1) of the Trade Practices Act in accordance with the work program. 
	(6) The work program of the Council shall be taken to include a request by the Commonwealth for the Council to examine and report on the matters specified in subclause 2(2) of the Conduct Code Agreement. 
	Review of the Council 

	11. The Parties will review the need for, and the operation of, the Council after it has been in existence for five years. 
	Consultation 

	12. Where this Agreement requires consultation between the Parties or some of them, the Party initiating the consultation will: 
	(a) send to the Parties that must be consulted a written notice setting out the matters on which consultation is to occur; 
	(b) allow those Parties a period of three months from the date on which the notice was sent to respond to the matters set out in the notice; and 
	(c) where requested by one or more of those Parties, convene a meeting between it and those Parties to discuss the matters set out in the notice and the responses, if any, of those Parties. 
	New Parties and Withdrawal of Parties 

	13. (1)A jurisdiction that is not a Party at the date of this Agreement commences operation may become a Party by sending written notice to all the Parties. 
	(2) A Party may withdraw from this Agreement by sending written notice to all other Parties.  The withdrawal will become effective six months after the notice was sent. 
	(3) If a Party withdraws from this Agreement, this Agreement will continue in force with respect to the remaining Parties. 
	Sending of Notices 

	14. A notice is sent to a Party by sending it to the Minister responsible for the competition legislation of that Party. 
	Review of this Agreement 

	15. Once this Agreement has operated for five years, the Parties will review its operation and terms. 
	Commencement of this Agreement 

	16. This Agreement commences once the Commonwealth and at least three other jurisdictions have executed it. 
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	Competition Principles Agreement – 11 April 1995  
	(As amended to 13 April 2007) 
	 
	WHEREAS the Council of Australian Governments at its meeting in Hobart on 25 February 1994 agreed to the principles of competition policy articulated in the report of the National Competition Policy Review; 
	AND WHEREAS the Parties intend to achieve and maintain consistent and complementary competition laws and policies which will apply to all businesses in Australia regardless of ownership; 
	THE COMMONWEALTH OF AUSTRALIA 
	THE STATE OF NEW SOUTH WALES 
	THE STATE OF VICTORIA 
	THE STATE OF QUEENSLAND 
	THE STATE OF WESTERN AUSTRALIA 
	THE STATE OF SOUTH AUSTRALIA 
	THE STATE OF TASMANIA 
	THE AUSTRALIAN CAPITAL TERRITORY, AND 
	THE NORTHERN TERRITORY OF AUSTRALIA agree as follows: 
	Interpretation 
	1.(1) In this Agreement, unless the context indicates otherwise: 
	 “Commission” means the Australian Competition and Consumer Commission established by the Trade Practices Act; 
	 “Commonwealth Minister” means the Commonwealth Minister responsible for competition policy; 
	 “constitutional trade or commerce” means: 
	(a) trade or commerce among the States; 
	(b) trade or commerce between a State and a Territory or between two Territories; or 
	(c) trade or commerce between Australia and a place outside Australia; 
	 “Council” means the National Competition Council established by the Trade Practices Act; 
	 “jurisdiction” means the Commonwealth, a State, the Australian Capital Territory or the Northern Territory of Australia; 
	 “Party” means a jurisdiction that has executed, and has not withdrawn from, this Agreement; 
	 “Trade Practices Act” means the Trade Practices Act 1974. 
	(2) Where this Agreement refers to a provision in legislation which has not been enacted at the date of commencement of this Agreement, or to an entity which has not been established at the date of commencement of this Agreement, this Agreement will apply in respect of the provision or entity from the date when the provision or entity commences operation.   
	(3) Without limiting the matters that may be taken into account, where this Agreement calls: 
	(a) for the benefits of a particular policy or course of action to be balanced against the costs of the policy or course of action; or 
	(b) for the merits or appropriateness of a particular policy or course of action to be determined; or 
	(c) for an assessment of the most effective means of achieving a policy objective; 
	the following matters shall, where relevant, be taken into account: 
	(d) government legislation and policies relating to ecologically sustainable development; 
	(e) social welfare and equity considerations, including community service obligations; 
	(f) government legislation and policies relating to matters such as occupational health and safety, industrial relations and access and equity; 
	(g) economic and regional development, including employment and investment growth; 
	(h) the interests of consumers generally or of a class of consumers; 
	(i) the competitiveness of Australian businesses; and 
	(j) the efficient allocation of resources. 
	(4) It is not intended that the matters set out in subclause (3) should affect the interpretation of “public benefit” for the purposes of authorisations or notifications under the Trade Practices Act. 
	(5) This Agreement is neutral with respect to the nature and form of ownership of business enterprises.  It is not intended to promote public or private ownership. 
	Prices Oversight of Government Business Enterprises 

	2.(1) Prices oversight of State and Territory Government business enterprises is primarily the responsibility of the State or Territory that owns the enterprise. 
	(2) The Parties will work cooperatively to examine issues associated with prices oversight of Government business enterprises and may seek assistance in this regard from the Council.  The Council may provide such assistance in accordance with the Council’s work program. 
	(3) In accordance with these principles, State and Territory Parties will consider establishing independent sources of price oversight advice where these do not exist. 
	(4) An independent source of price oversight advice should have the following characteristics: 
	(a) it should be independent from the Government business enterprise whose prices are being assessed; 
	(b) its prime objective should be one of efficient resource allocation but with regard to any explicitly identified and defined community service obligations imposed on a business enterprise by the Government or legislature of the jurisdiction that owns the enterprise; 
	(c) it should apply to all significant Government business enterprises that are monopoly, or near monopoly, suppliers of goods or services (or both); 
	(d) it should permit submissions by interested persons; and 
	(e) its pricing recommendations, and the reasons for them, should be published. 
	(5) A Party may generally or on a case-by-case basis: 
	(a) with the agreement of the Commonwealth, subject its Government business enterprises to a prices oversight mechanism administered by the Commission; or 
	(b) with the agreement of another jurisdiction, subject its Government business enterprises to the pricing oversight process of that jurisdiction. 
	(6) In the absence of the consent of the Party that owns the enterprise, a State or Territory Government business enterprise will only be subject to a prices oversight mechanism administered by the Commission if: 
	(a) the enterprise is not already subject to a source of price oversight advice which is independent in terms of the principles set out in subclause (4); 
	(b) a jurisdiction which considers that it is adversely affected by the lack of price oversight (an “affected jurisdiction”) has consulted the Party that owns the enterprise, and the matter is not resolved to the satisfaction of the affected jurisdiction; 
	(c) the affected jurisdiction has then brought the matter to the attention of the Council and the Council has decided: 
	(i) that the condition in paragraph (a) exists; and 
	(ii) that the pricing of the enterprise has a significant direct or indirect impact on constitutional trade or commerce; 
	(d) the Council has recommended that the Commonwealth Minister declare the enterprise for price surveillance by the Commission; and 
	(e) the Commonwealth Minister has consulted the Party that owns the enterprise. 
	Competitive Neutrality Policy and Principles 

	3.(1) The objective of competitive neutrality policy is the elimination of resource allocation distortions arising out of the public ownership of entities engaged in significant business activities:  Government businesses should not enjoy any net competitive advantage simply as a result of their public sector ownership.  These principles only apply to the business activities of publicly owned entities, not to the non-business, non-profit activities of these entities. 
	(2) Each Party is free to determine its own agenda for the implementation of competitive neutrality principles. 
	(3) A Party may seek assistance with the implementation of competitive neutrality principles from the Council. The Council may provide such assistance in accordance with the Council’s work program. 
	(4) Subject to subclause (6), for significant Government business enterprises which are classified as “Public Trading Enterprises” and “Public Financial Enterprises” under the Government Financial Statistics Classification: 
	(a) the Parties will, where appropriate, adopt a corporatisation model for these Government business enterprises (noting that a possible approach to corporatisation is the model developed by the inter-governmental committee responsible for GTE National Performance Monitoring); and 
	(b) the Parties will impose on the Government business enterprise: 
	(i) full Commonwealth, State and Territory taxes or tax equivalent systems; 
	(ii) debt guarantee fees directed towards offsetting the competitive advantages provided by government guarantees; and 
	(iii) those regulations to which private sector businesses are normally subject, such as those relating to the protection of the environment, and planning and approval processes, on an equivalent basis to private sector competitors. 
	(5) Subject to subclause (6), where an agency (other than an agency covered by subclause (4)) undertakes significant business activities as part of a broader range of functions, the Parties will, in respect of the business activities: 
	(a) where appropriate, implement the principles outlined in subclause (4); or 
	(b) ensure that the prices charged for goods and services will take account, where appropriate, of the items listed in paragraph 4(b), and reflect full cost attribution for these activities. 
	(6) Subclauses (4) and (5) only require the Parties to implement the principles specified in those subclauses to the extent that the benefits to be realised from implementation outweigh the costs. 
	(7) Subparagraph (4)(b)(iii) shall not be interpreted to require the removal of regulation which applies to a Government business enterprise or agency (but which does not apply to the private sector) where the Party responsible for the regulation considers the regulation to be appropriate. 
	(8) Each Party will publish a policy statement on competitive neutrality by June 1996.  The policy statement will include an implementation timetable and a complaints mechanism. 
	(9) Where a State or Territory becomes a Party at a date later than December 1995, that Party will publish its policy statement within six months of becoming a Party. 
	(10) Each Party will publish an annual report on the implementation of the principles set out in subclauses (1), (4) and (5), including allegations of non-compliance. 
	Structural Reform of Public Monopolies 

	4.(1) Each Party is free to determine its own agenda for the reform of public monopolies. 
	(2) Before a Party introduces competition to a sector traditionally supplied by a public monopoly, it will remove from the public monopoly any responsibilities for industry regulation.  The Party will re-locate industry regulation functions so as to prevent the former monopolist enjoying a regulatory advantage over its (existing and potential) rivals. 
	(3) Before a Party introduces competition to a market traditionally supplied by a public monopoly, and before a Party privatises a public monopoly, it will undertake a review into: 
	(a) the appropriate commercial objectives for the public monopoly; 
	(b) the merits of separating any natural monopoly elements from potentially competitive elements of the public monopoly; 
	(c) the merits of separating potentially competitive elements of the public monopoly; 
	(d) the most effective means of separating regulatory functions from commercial functions of the public monopoly; 
	(e) the most effective means of implementing the competitive neutrality principles set out in this Agreement; 
	(f) the merits of any community service obligations undertaken by the public monopoly and the best means of funding and delivering any mandated community service obligations; 
	(g) the price and service regulations to be applied to the industry; and 
	(h) the appropriate financial relationships between the owner of the public monopoly and the public monopoly, including the rate of return targets, dividends and capital structure. 
	(4) A Party may seek assistance with such a review from the Council. The Council may provide such assistance in accordance with the Council’s work program. 
	Legislation Review 

	5.(1) The guiding principle is that legislation (including Acts, enactments, Ordinances or regulations) should not restrict competition unless it can be demonstrated that: 
	(a)  the benefits of the restriction to the community as a whole outweigh the costs; and 
	(b) the objectives of the legislation can only be achieved by restricting competition. 
	(2) Subject to subclause (3), each Party is free to determine its own agenda for the reform of legislation that restricts competition. 
	(3) Subject to subclause (4) each Party will develop a timetable by June 1996 for the review, and where appropriate, reform of all existing legislation that restricts competition by the year 2000. 
	(4) Where a State or Territory becomes a Party at a date later than December 1995, that Party will develop its timetable within six months of becoming a Party. 
	(5) Each Party will require proposals for new legislation that restricts competition to be accompanied by evidence that the legislation is consistent with the principle set out in subclause (1). 
	(6) Once a Party has reviewed legislation that restricts competition under the principles set out in subclauses (3) and (5), the Party will systematically review the legislation at least once every ten years. 
	(7) Where a review issue has a national dimension or effect on competition (or both), the Party responsible for the review will consider whether the review should be a national review.  If the Party determines a national review is appropriate, before determining the terms of reference for, and the appropriate body to conduct the national review, it will consult Parties that may have an interest in those matters. 
	(8) Where a Party determines a review should be a national review, the Party may request the Council to undertake the review.  The Council may undertake the review in accordance with the Council’s work program. 
	(9) Without limiting the terms of reference of a review, a review should: 
	(a) clarify the objectives of the legislation; 
	(b) identify the nature of the restriction on competition; 
	(c) analyse the likely effect of the restriction on competition and on the economy generally; 
	(d) assess and balance the costs and benefits of the restriction; and 
	(e) consider alternative means for achieving the same result including non-legislative approaches. 
	(10) Each Party will publish an annual report on its progress towards achieving the objective set out in subclause (3).  The Council will publish an annual report consolidating the reports of each Party.  
	Note:  The Council of Australian Governments at its meeting on 3 November 2000 agreed to the following amendment to this Agreement to provide further guidance to the Council on how to assess whether jurisdictions have met their legislative review commitments. 
	In assessing whether the threshold requirement of clause 5 has been achieved, the Council should consider whether the conclusion reached in the report is within a range of outcomes that could reasonably be reached based on the information available to a properly constituted review process.  Within the range of outcomes that could reasonably be reached, it is a matter for Government to determine what policy is in the public interest. 
	Access to Services Provided by Means of Significant Infrastructure Facilities 

	6.(1) Subject to subclause (2), the Commonwealth will put forward legislation to establish a regime for third party access to services provided by means of significant infrastructure facilities where: 
	(a) it would not be economically feasible to duplicate the facility; 
	(b) access to the service is necessary in order to permit effective competition in a downstream or upstream market; 
	(c) the facility is of national significance having regard to the size of the facility, its importance to constitutional trade or commerce or its importance to the national economy; and 
	(d) the safe use of the facility by the person seeking access can be ensured at an economically feasible cost and, if there is a safety requirement, appropriate regulatory arrangements exist. 
	(2) The regime to be established by Commonwealth legislation is not intended to cover a service provided by means of a facility where the State or Territory Party in whose jurisdiction the facility is situated has in place an access regime which covers the facility and conforms to the principles set out in this clause unless: 
	(a) the Council determines that the regime is ineffective having regard to the influence of the facility beyond the jurisdictional boundary of the State or Territory; or 
	(b) substantial difficulties arise from the facility being situated in more than one jurisdiction. 
	(3) For a State or Territory access regime to conform to the principles set out in this clause, it should: 
	(a) apply to services provided by means of significant infrastructure facilities where: 
	(i) it would not be economically feasible to duplicate the facility; 
	(ii) access to the service is necessary in order to permit effective competition in a downstream or upstream market; and 
	(iii) the safe use of the facility by the person seeking access can be ensured at an economically feasible cost and, if there is a safety requirement, appropriate regulatory arrangements exist; and 
	(b) reasonably incorporate each of the principles referred to in subclause (4) and (except for an access regime for: electricity or gas that is developed in accordance with the Australian Energy Market Agreement; or the Tarcoola to Darwin railway) subclause (5). 
	There may be a range of approaches available to a State or Territory Party to incorporate each principle.  Provided the approach adopted in a State or Territory access regime represents a reasonable approach to the incorporation of a principle in subclause (4) or (5), the regime can be taken to have reasonably incorporated that principle for the purposes of paragraph (b). 
	(3A) In assessing whether a State or Territory access regime is an effective access regime under the Trade Practices Act 1974, the assessing body: 
	(a) should, as required by the Trade Practices Act 1974, and subject to section 44DA, not consider any matters other than the relevant principles in this Agreement.  Matters which should not be considered include the outcome of any arbitration, or any decision, made under the access regime; and 
	(b) should recognise that, as provided by subsection 44DA(2) of the Trade Practices Act 1974, an access regime may contain other matters that are not inconsistent with the relevant principles in this Agreement. 
	(4) A State or Territory access regime should incorporate the following principles: 
	(a) Wherever possible third party access to a service provided by means of a facility should be on the basis of terms and conditions agreed between the owner of the facility and the person seeking access. 
	(b) Where such agreement cannot be reached, Governments should establish a right for persons to negotiate access to a service provided by means of a facility. 
	(c) Any right to negotiate access should provide for an enforcement process. 
	(d) Any right to negotiate access should include a date after which the right would lapse unless reviewed and subsequently extended; however, existing contractual rights and obligations should not be automatically revoked. 
	(e) The owner of a facility that is used to provide a service should use all reasonable endeavours to accommodate the requirements of persons seeking access. 
	(f) Access to a service for persons seeking access need not be on exactly the same terms and conditions. 
	(g) Where the owner and a person seeking access cannot agree on terms and conditions for access to the service, they should be required to appoint and fund an independent body to resolve the dispute, if they have not already done so. 
	(h) The decisions of the dispute resolution body should bind the parties; however, rights of appeal under existing legislative provisions should be preserved. 
	(i) In deciding on the terms and conditions for access, the dispute resolution body should take into account: 
	(i) the owner’s legitimate business interests and investment in the facility; 
	(ii) the costs to the owner of providing access, including any costs of extending the facility but not costs associated with losses arising from increased competition in upstream or downstream markets; 
	(iii) the economic value to the owner of any additional investment that the person seeking access or the owner has agreed to undertake; 
	(iv) the interests of all persons holding contracts for use of the facility; 
	(v) firm and binding contractual obligations of the owner or other persons (or both) already using the facility; 
	(vi) the operational and technical requirements necessary for the safe and reliable operation of the facility; 
	(vii) the economically efficient operation of the facility; and 
	(viii) the benefit to the public from having competitive markets. 
	(j) The owner may be required to extend, or to permit extension of, the facility that is used to provide a service if necessary but this would be subject to: 
	(i) such extension being technically and economically feasible and consistent with the safe and reliable operation of the facility; 
	(ii) the owner’s legitimate business interests in the facility being protected; and  
	(iii) the terms of access for the third party taking into account the costs borne by the parties for the extension and the economic benefits to the parties resulting from the extension. 
	(k) If there has been a material change in circumstances, the parties should be able to apply for a revocation or modification of the access arrangement which was made at the conclusion of the dispute resolution process. 
	(l) The dispute resolution body should only impede the existing right of a person to use a facility where the dispute resolution body has considered whether there is a case for compensation of that person and, if appropriate, determined such compensation. 
	(m) The owner or user of a service shall not engage in conduct for the purpose of hindering access to that service by another person. 
	(n) Separate accounting arrangements should be required for the elements of a business which are covered by the access regime. 
	(o) The dispute resolution body, or relevant authority where provided for under specific legislation, should have access to financial statements and other accounting information pertaining to a service. 
	(p) Where more than one State or Territory access regime applies to a service, those regimes should be consistent and, by means of vested jurisdiction or other cooperative legislative scheme, provide for a single process for persons to seek access to the service, a single body to resolve disputes about any aspect of access and a single forum for enforcement of access arrangements. 
	(5) A State, Territory or Commonwealth access regime (except for an access regime for: electricity or gas that is developed in accordance with the Australian Energy Market Agreement; or the Tarcoola to Darwin railway) should incorporate the following principles: 
	(a) Objects clauses that promote the economically efficient use of, operation and investment in, significant infrastructure thereby promoting effective competition in upstream or downstream markets. 
	(b) Regulated access prices should be set so as to: 
	(i) generate expected revenue for a regulated service or services that is at least sufficient to meet the efficient costs of providing access to the regulated service or services and include a return on investment commensurate with the regulatory and commercial risks involved; 
	(ii) allow multi-part pricing and price discrimination when it aids efficiency; 
	(iii) not allow a vertically integrated access provider to set terms and conditions that discriminate in favour of its downstream operations, except to the extent that the cost of providing access to other operators is higher; and 
	(iv) provide incentives to reduce costs or otherwise improve productivity. 
	(c) Where merits review of decisions is provided, the review will be limited to the information submitted to the original decision-maker except that the review body: 
	(i) may request new information where it considers that it would be assisted by the introduction of such information; 
	(ii) may allow new information where it considers that it could not have reasonably been made available to the original decision-maker; and 
	(iii) should have regard to the policies and guidelines of the original decision-maker (if any) that are relevant to the decision under review. 
	Application of the Principles to Local Government 

	7.(1) The principles set out in this Agreement will apply to local government, even though local governments are not Parties to this Agreement.  Each State and Territory Party is responsible for applying those principles to local government. 
	(2) Subject to subclause (3), where clauses 3, 4 and 5 permit each Party to determine its own agenda for the implementation of the principles set out in those clauses, each State and Territory Party will publish a statement by June 1996: 
	(a) which is prepared in consultation with local government; and 
	(b) which specifies the application of the principles to particular local government activities and functions. 
	(3) Where a State or Territory becomes a Party at a date later than December 1995, that Party will publish its statement within six months of becoming a Party. 
	Funding of the Council 

	8. The Commonwealth will be responsible for funding the Council. 
	Appointments to the Council 

	9.(1) When the Commonwealth proposes that a vacancy in the office of Council President or Councillor of the Council be filled, it will send written notice to the States and Territories that are Parties inviting suggestions as to suitable persons to fill the vacancy.  The Commonwealth will allow those Parties a period of thirty five days from the date on which the notice was sent to make suggestions before sending a notice of the type referred to in subclause (2). 
	(2) The Commonwealth will send to the States and Territories that are Parties written notice of persons whom it desires to put forward to the Governor-General for appointment as Council President or Councillor of the Council. 
	(3) Within thirty five days from the date on which the Commonwealth sends a notice of the type referred to in subclause (2), the Party to whom the Commonwealth sends a notice will notify the Commonwealth Minister in writing as to whether the Party supports the proposed appointment.  If the Party does not notify the Commonwealth Minister in writing within that period, the Party will be taken to support the proposed appointment. 
	(4) The Commonwealth will not put forward to the Governor-General a person for appointment as a Council President or Councillor of the Council unless a majority of the States and Territories that are Parties support, or pursuant to this clause are taken to support, the appointment. 
	Work Program of the Council, and Referral of Matters to the Council 

	10.(1)The work of the Council (other than work relating to a function under Part IIIA of the Trade Practices Act or under the Prices Surveillance Act 1983) will be the subject of a work program which is determined by the Parties. 
	(2) Each Party will refer proposals for the Council to undertake work (other than work relating to a function under Part IIIA of the Trade Practices Act or under the Prices Surveillance Act 1983) to the Parties for possible inclusion in the work program. 
	(3) A Party will not put forward legislation conferring additional functions on the Council unless the Parties have determined that the Council should undertake those functions as part of its work program. 
	(4) Questions as to whether a matter should be included in the work program will be determined by the agreement of a majority of the Parties.  In the event that the Parties are evenly divided on a question of agreeing to the inclusion of a matter in the work program, the Commonwealth shall determine the outcome. 
	(5) The Commonwealth Minister will only refer matters to the Council pursuant to subsection 29B(1) of the Trade Practices Act in accordance with the work program. 
	(6) The work program of the Council shall be taken to include a request by the Commonwealth for the Council to examine and report on the matters specified in subclause 2(2) of the Conduct Code Agreement. 
	Review of the Council 

	11. The Parties will review the need for, and the operation of, the Council after it has been in existence for five years. 
	Consultation 

	12. Where this Agreement requires consultation between the Parties or some of them, the Party initiating the consultation will: 
	(a) send to the Parties that must be consulted a written notice setting out the matters on which consultation is to occur; 
	(b) allow those Parties a period of three months from the date on which the notice was sent to respond to the matters set out in the notice; and 
	(c) where requested by one or more of those Parties, convene a meeting between it and those Parties to discuss the matters set out in the notice and the responses, if any, of those Parties. 
	New Parties and Withdrawal of Parties 

	13. (1)A jurisdiction that is not a Party at the date of this Agreement commences operation may become a Party by sending written notice to all the Parties. 
	(2) A Party may withdraw from this Agreement by sending written notice to all other Parties.  The withdrawal will become effective six months after the notice was sent. 
	(3) If a Party withdraws from this Agreement, this Agreement will continue in force with respect to the remaining Parties. 
	Sending of Notices 

	14. A notice is sent to a Party by sending it to the Minister responsible for the competition legislation of that Party. 
	Review of this Agreement 

	15. Once this Agreement has operated for five years, the Parties will review its operation and terms. 
	Commencement of this Agreement 

	16. This Agreement commences once the Commonwealth and at least three other jurisdictions have executed it. 
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	Competition Principles Agreement – 11 April 1995  
	(As amended to 13 April 2007) 
	 
	WHEREAS the Council of Australian Governments at its meeting in Hobart on 25 February 1994 agreed to the principles of competition policy articulated in the report of the National Competition Policy Review; 
	AND WHEREAS the Parties intend to achieve and maintain consistent and complementary competition laws and policies which will apply to all businesses in Australia regardless of ownership; 
	THE COMMONWEALTH OF AUSTRALIA 
	THE STATE OF NEW SOUTH WALES 
	THE STATE OF VICTORIA 
	THE STATE OF QUEENSLAND 
	THE STATE OF WESTERN AUSTRALIA 
	THE STATE OF SOUTH AUSTRALIA 
	THE STATE OF TASMANIA 
	THE AUSTRALIAN CAPITAL TERRITORY, AND 
	THE NORTHERN TERRITORY OF AUSTRALIA agree as follows: 
	Interpretation 
	1.(1) In this Agreement, unless the context indicates otherwise: 
	 “Commission” means the Australian Competition and Consumer Commission established by the Trade Practices Act; 
	 “Commonwealth Minister” means the Commonwealth Minister responsible for competition policy; 
	 “constitutional trade or commerce” means: 
	(a) trade or commerce among the States; 
	(b) trade or commerce between a State and a Territory or between two Territories; or 
	(c) trade or commerce between Australia and a place outside Australia; 
	 “Council” means the National Competition Council established by the Trade Practices Act; 
	 “jurisdiction” means the Commonwealth, a State, the Australian Capital Territory or the Northern Territory of Australia; 
	 “Party” means a jurisdiction that has executed, and has not withdrawn from, this Agreement; 
	 “Trade Practices Act” means the Trade Practices Act 1974. 
	(2) Where this Agreement refers to a provision in legislation which has not been enacted at the date of commencement of this Agreement, or to an entity which has not been established at the date of commencement of this Agreement, this Agreement will apply in respect of the provision or entity from the date when the provision or entity commences operation.   
	(3) Without limiting the matters that may be taken into account, where this Agreement calls: 
	(a) for the benefits of a particular policy or course of action to be balanced against the costs of the policy or course of action; or 
	(b) for the merits or appropriateness of a particular policy or course of action to be determined; or 
	(c) for an assessment of the most effective means of achieving a policy objective; 
	the following matters shall, where relevant, be taken into account: 
	(d) government legislation and policies relating to ecologically sustainable development; 
	(e) social welfare and equity considerations, including community service obligations; 
	(f) government legislation and policies relating to matters such as occupational health and safety, industrial relations and access and equity; 
	(g) economic and regional development, including employment and investment growth; 
	(h) the interests of consumers generally or of a class of consumers; 
	(i) the competitiveness of Australian businesses; and 
	(j) the efficient allocation of resources. 
	(4) It is not intended that the matters set out in subclause (3) should affect the interpretation of “public benefit” for the purposes of authorisations or notifications under the Trade Practices Act. 
	(5) This Agreement is neutral with respect to the nature and form of ownership of business enterprises.  It is not intended to promote public or private ownership. 
	Prices Oversight of Government Business Enterprises 

	2.(1) Prices oversight of State and Territory Government business enterprises is primarily the responsibility of the State or Territory that owns the enterprise. 
	(2) The Parties will work cooperatively to examine issues associated with prices oversight of Government business enterprises and may seek assistance in this regard from the Council.  The Council may provide such assistance in accordance with the Council’s work program. 
	(3) In accordance with these principles, State and Territory Parties will consider establishing independent sources of price oversight advice where these do not exist. 
	(4) An independent source of price oversight advice should have the following characteristics: 
	(a) it should be independent from the Government business enterprise whose prices are being assessed; 
	(b) its prime objective should be one of efficient resource allocation but with regard to any explicitly identified and defined community service obligations imposed on a business enterprise by the Government or legislature of the jurisdiction that owns the enterprise; 
	(c) it should apply to all significant Government business enterprises that are monopoly, or near monopoly, suppliers of goods or services (or both); 
	(d) it should permit submissions by interested persons; and 
	(e) its pricing recommendations, and the reasons for them, should be published. 
	(5) A Party may generally or on a case-by-case basis: 
	(a) with the agreement of the Commonwealth, subject its Government business enterprises to a prices oversight mechanism administered by the Commission; or 
	(b) with the agreement of another jurisdiction, subject its Government business enterprises to the pricing oversight process of that jurisdiction. 
	(6) In the absence of the consent of the Party that owns the enterprise, a State or Territory Government business enterprise will only be subject to a prices oversight mechanism administered by the Commission if: 
	(a) the enterprise is not already subject to a source of price oversight advice which is independent in terms of the principles set out in subclause (4); 
	(b) a jurisdiction which considers that it is adversely affected by the lack of price oversight (an “affected jurisdiction”) has consulted the Party that owns the enterprise, and the matter is not resolved to the satisfaction of the affected jurisdiction; 
	(c) the affected jurisdiction has then brought the matter to the attention of the Council and the Council has decided: 
	(i) that the condition in paragraph (a) exists; and 
	(ii) that the pricing of the enterprise has a significant direct or indirect impact on constitutional trade or commerce; 
	(d) the Council has recommended that the Commonwealth Minister declare the enterprise for price surveillance by the Commission; and 
	(e) the Commonwealth Minister has consulted the Party that owns the enterprise. 
	Competitive Neutrality Policy and Principles 

	3.(1) The objective of competitive neutrality policy is the elimination of resource allocation distortions arising out of the public ownership of entities engaged in significant business activities:  Government businesses should not enjoy any net competitive advantage simply as a result of their public sector ownership.  These principles only apply to the business activities of publicly owned entities, not to the non-business, non-profit activities of these entities. 
	(2) Each Party is free to determine its own agenda for the implementation of competitive neutrality principles. 
	(3) A Party may seek assistance with the implementation of competitive neutrality principles from the Council. The Council may provide such assistance in accordance with the Council’s work program. 
	(4) Subject to subclause (6), for significant Government business enterprises which are classified as “Public Trading Enterprises” and “Public Financial Enterprises” under the Government Financial Statistics Classification: 
	(a) the Parties will, where appropriate, adopt a corporatisation model for these Government business enterprises (noting that a possible approach to corporatisation is the model developed by the inter-governmental committee responsible for GTE National Performance Monitoring); and 
	(b) the Parties will impose on the Government business enterprise: 
	(i) full Commonwealth, State and Territory taxes or tax equivalent systems; 
	(ii) debt guarantee fees directed towards offsetting the competitive advantages provided by government guarantees; and 
	(iii) those regulations to which private sector businesses are normally subject, such as those relating to the protection of the environment, and planning and approval processes, on an equivalent basis to private sector competitors. 
	(5) Subject to subclause (6), where an agency (other than an agency covered by subclause (4)) undertakes significant business activities as part of a broader range of functions, the Parties will, in respect of the business activities: 
	(a) where appropriate, implement the principles outlined in subclause (4); or 
	(b) ensure that the prices charged for goods and services will take account, where appropriate, of the items listed in paragraph 4(b), and reflect full cost attribution for these activities. 
	(6) Subclauses (4) and (5) only require the Parties to implement the principles specified in those subclauses to the extent that the benefits to be realised from implementation outweigh the costs. 
	(7) Subparagraph (4)(b)(iii) shall not be interpreted to require the removal of regulation which applies to a Government business enterprise or agency (but which does not apply to the private sector) where the Party responsible for the regulation considers the regulation to be appropriate. 
	(8) Each Party will publish a policy statement on competitive neutrality by June 1996.  The policy statement will include an implementation timetable and a complaints mechanism. 
	(9) Where a State or Territory becomes a Party at a date later than December 1995, that Party will publish its policy statement within six months of becoming a Party. 
	(10) Each Party will publish an annual report on the implementation of the principles set out in subclauses (1), (4) and (5), including allegations of non-compliance. 
	Structural Reform of Public Monopolies 

	4.(1) Each Party is free to determine its own agenda for the reform of public monopolies. 
	(2) Before a Party introduces competition to a sector traditionally supplied by a public monopoly, it will remove from the public monopoly any responsibilities for industry regulation.  The Party will re-locate industry regulation functions so as to prevent the former monopolist enjoying a regulatory advantage over its (existing and potential) rivals. 
	(3) Before a Party introduces competition to a market traditionally supplied by a public monopoly, and before a Party privatises a public monopoly, it will undertake a review into: 
	(a) the appropriate commercial objectives for the public monopoly; 
	(b) the merits of separating any natural monopoly elements from potentially competitive elements of the public monopoly; 
	(c) the merits of separating potentially competitive elements of the public monopoly; 
	(d) the most effective means of separating regulatory functions from commercial functions of the public monopoly; 
	(e) the most effective means of implementing the competitive neutrality principles set out in this Agreement; 
	(f) the merits of any community service obligations undertaken by the public monopoly and the best means of funding and delivering any mandated community service obligations; 
	(g) the price and service regulations to be applied to the industry; and 
	(h) the appropriate financial relationships between the owner of the public monopoly and the public monopoly, including the rate of return targets, dividends and capital structure. 
	(4) A Party may seek assistance with such a review from the Council. The Council may provide such assistance in accordance with the Council’s work program. 
	Legislation Review 

	5.(1) The guiding principle is that legislation (including Acts, enactments, Ordinances or regulations) should not restrict competition unless it can be demonstrated that: 
	(a)  the benefits of the restriction to the community as a whole outweigh the costs; and 
	(b) the objectives of the legislation can only be achieved by restricting competition. 
	(2) Subject to subclause (3), each Party is free to determine its own agenda for the reform of legislation that restricts competition. 
	(3) Subject to subclause (4) each Party will develop a timetable by June 1996 for the review, and where appropriate, reform of all existing legislation that restricts competition by the year 2000. 
	(4) Where a State or Territory becomes a Party at a date later than December 1995, that Party will develop its timetable within six months of becoming a Party. 
	(5) Each Party will require proposals for new legislation that restricts competition to be accompanied by evidence that the legislation is consistent with the principle set out in subclause (1). 
	(6) Once a Party has reviewed legislation that restricts competition under the principles set out in subclauses (3) and (5), the Party will systematically review the legislation at least once every ten years. 
	(7) Where a review issue has a national dimension or effect on competition (or both), the Party responsible for the review will consider whether the review should be a national review.  If the Party determines a national review is appropriate, before determining the terms of reference for, and the appropriate body to conduct the national review, it will consult Parties that may have an interest in those matters. 
	(8) Where a Party determines a review should be a national review, the Party may request the Council to undertake the review.  The Council may undertake the review in accordance with the Council’s work program. 
	(9) Without limiting the terms of reference of a review, a review should: 
	(a) clarify the objectives of the legislation; 
	(b) identify the nature of the restriction on competition; 
	(c) analyse the likely effect of the restriction on competition and on the economy generally; 
	(d) assess and balance the costs and benefits of the restriction; and 
	(e) consider alternative means for achieving the same result including non-legislative approaches. 
	(10) Each Party will publish an annual report on its progress towards achieving the objective set out in subclause (3).  The Council will publish an annual report consolidating the reports of each Party.  
	Note:  The Council of Australian Governments at its meeting on 3 November 2000 agreed to the following amendment to this Agreement to provide further guidance to the Council on how to assess whether jurisdictions have met their legislative review commitments. 
	In assessing whether the threshold requirement of clause 5 has been achieved, the Council should consider whether the conclusion reached in the report is within a range of outcomes that could reasonably be reached based on the information available to a properly constituted review process.  Within the range of outcomes that could reasonably be reached, it is a matter for Government to determine what policy is in the public interest. 
	Access to Services Provided by Means of Significant Infrastructure Facilities 

	6.(1) Subject to subclause (2), the Commonwealth will put forward legislation to establish a regime for third party access to services provided by means of significant infrastructure facilities where: 
	(a) it would not be economically feasible to duplicate the facility; 
	(b) access to the service is necessary in order to permit effective competition in a downstream or upstream market; 
	(c) the facility is of national significance having regard to the size of the facility, its importance to constitutional trade or commerce or its importance to the national economy; and 
	(d) the safe use of the facility by the person seeking access can be ensured at an economically feasible cost and, if there is a safety requirement, appropriate regulatory arrangements exist. 
	(2) The regime to be established by Commonwealth legislation is not intended to cover a service provided by means of a facility where the State or Territory Party in whose jurisdiction the facility is situated has in place an access regime which covers the facility and conforms to the principles set out in this clause unless: 
	(a) the Council determines that the regime is ineffective having regard to the influence of the facility beyond the jurisdictional boundary of the State or Territory; or 
	(b) substantial difficulties arise from the facility being situated in more than one jurisdiction. 
	(3) For a State or Territory access regime to conform to the principles set out in this clause, it should: 
	(a) apply to services provided by means of significant infrastructure facilities where: 
	(i) it would not be economically feasible to duplicate the facility; 
	(ii) access to the service is necessary in order to permit effective competition in a downstream or upstream market; and 
	(iii) the safe use of the facility by the person seeking access can be ensured at an economically feasible cost and, if there is a safety requirement, appropriate regulatory arrangements exist; and 
	(b) reasonably incorporate each of the principles referred to in subclause (4) and (except for an access regime for: electricity or gas that is developed in accordance with the Australian Energy Market Agreement; or the Tarcoola to Darwin railway) subclause (5). 
	There may be a range of approaches available to a State or Territory Party to incorporate each principle.  Provided the approach adopted in a State or Territory access regime represents a reasonable approach to the incorporation of a principle in subclause (4) or (5), the regime can be taken to have reasonably incorporated that principle for the purposes of paragraph (b). 
	(3A) In assessing whether a State or Territory access regime is an effective access regime under the Trade Practices Act 1974, the assessing body: 
	(a) should, as required by the Trade Practices Act 1974, and subject to section 44DA, not consider any matters other than the relevant principles in this Agreement.  Matters which should not be considered include the outcome of any arbitration, or any decision, made under the access regime; and 
	(b) should recognise that, as provided by subsection 44DA(2) of the Trade Practices Act 1974, an access regime may contain other matters that are not inconsistent with the relevant principles in this Agreement. 
	(4) A State or Territory access regime should incorporate the following principles: 
	(a) Wherever possible third party access to a service provided by means of a facility should be on the basis of terms and conditions agreed between the owner of the facility and the person seeking access. 
	(b) Where such agreement cannot be reached, Governments should establish a right for persons to negotiate access to a service provided by means of a facility. 
	(c) Any right to negotiate access should provide for an enforcement process. 
	(d) Any right to negotiate access should include a date after which the right would lapse unless reviewed and subsequently extended; however, existing contractual rights and obligations should not be automatically revoked. 
	(e) The owner of a facility that is used to provide a service should use all reasonable endeavours to accommodate the requirements of persons seeking access. 
	(f) Access to a service for persons seeking access need not be on exactly the same terms and conditions. 
	(g) Where the owner and a person seeking access cannot agree on terms and conditions for access to the service, they should be required to appoint and fund an independent body to resolve the dispute, if they have not already done so. 
	(h) The decisions of the dispute resolution body should bind the parties; however, rights of appeal under existing legislative provisions should be preserved. 
	(i) In deciding on the terms and conditions for access, the dispute resolution body should take into account: 
	(i) the owner’s legitimate business interests and investment in the facility; 
	(ii) the costs to the owner of providing access, including any costs of extending the facility but not costs associated with losses arising from increased competition in upstream or downstream markets; 
	(iii) the economic value to the owner of any additional investment that the person seeking access or the owner has agreed to undertake; 
	(iv) the interests of all persons holding contracts for use of the facility; 
	(v) firm and binding contractual obligations of the owner or other persons (or both) already using the facility; 
	(vi) the operational and technical requirements necessary for the safe and reliable operation of the facility; 
	(vii) the economically efficient operation of the facility; and 
	(viii) the benefit to the public from having competitive markets. 
	(j) The owner may be required to extend, or to permit extension of, the facility that is used to provide a service if necessary but this would be subject to: 
	(i) such extension being technically and economically feasible and consistent with the safe and reliable operation of the facility; 
	(ii) the owner’s legitimate business interests in the facility being protected; and  
	(iii) the terms of access for the third party taking into account the costs borne by the parties for the extension and the economic benefits to the parties resulting from the extension. 
	(k) If there has been a material change in circumstances, the parties should be able to apply for a revocation or modification of the access arrangement which was made at the conclusion of the dispute resolution process. 
	(l) The dispute resolution body should only impede the existing right of a person to use a facility where the dispute resolution body has considered whether there is a case for compensation of that person and, if appropriate, determined such compensation. 
	(m) The owner or user of a service shall not engage in conduct for the purpose of hindering access to that service by another person. 
	(n) Separate accounting arrangements should be required for the elements of a business which are covered by the access regime. 
	(o) The dispute resolution body, or relevant authority where provided for under specific legislation, should have access to financial statements and other accounting information pertaining to a service. 
	(p) Where more than one State or Territory access regime applies to a service, those regimes should be consistent and, by means of vested jurisdiction or other cooperative legislative scheme, provide for a single process for persons to seek access to the service, a single body to resolve disputes about any aspect of access and a single forum for enforcement of access arrangements. 
	(5) A State, Territory or Commonwealth access regime (except for an access regime for: electricity or gas that is developed in accordance with the Australian Energy Market Agreement; or the Tarcoola to Darwin railway) should incorporate the following principles: 
	(a) Objects clauses that promote the economically efficient use of, operation and investment in, significant infrastructure thereby promoting effective competition in upstream or downstream markets. 
	(b) Regulated access prices should be set so as to: 
	(i) generate expected revenue for a regulated service or services that is at least sufficient to meet the efficient costs of providing access to the regulated service or services and include a return on investment commensurate with the regulatory and commercial risks involved; 
	(ii) allow multi-part pricing and price discrimination when it aids efficiency; 
	(iii) not allow a vertically integrated access provider to set terms and conditions that discriminate in favour of its downstream operations, except to the extent that the cost of providing access to other operators is higher; and 
	(iv) provide incentives to reduce costs or otherwise improve productivity. 
	(c) Where merits review of decisions is provided, the review will be limited to the information submitted to the original decision-maker except that the review body: 
	(i) may request new information where it considers that it would be assisted by the introduction of such information; 
	(ii) may allow new information where it considers that it could not have reasonably been made available to the original decision-maker; and 
	(iii) should have regard to the policies and guidelines of the original decision-maker (if any) that are relevant to the decision under review. 
	Application of the Principles to Local Government 

	7.(1) The principles set out in this Agreement will apply to local government, even though local governments are not Parties to this Agreement.  Each State and Territory Party is responsible for applying those principles to local government. 
	(2) Subject to subclause (3), where clauses 3, 4 and 5 permit each Party to determine its own agenda for the implementation of the principles set out in those clauses, each State and Territory Party will publish a statement by June 1996: 
	(a) which is prepared in consultation with local government; and 
	(b) which specifies the application of the principles to particular local government activities and functions. 
	(3) Where a State or Territory becomes a Party at a date later than December 1995, that Party will publish its statement within six months of becoming a Party. 
	Funding of the Council 

	8. The Commonwealth will be responsible for funding the Council. 
	Appointments to the Council 

	9.(1) When the Commonwealth proposes that a vacancy in the office of Council President or Councillor of the Council be filled, it will send written notice to the States and Territories that are Parties inviting suggestions as to suitable persons to fill the vacancy.  The Commonwealth will allow those Parties a period of thirty five days from the date on which the notice was sent to make suggestions before sending a notice of the type referred to in subclause (2). 
	(2) The Commonwealth will send to the States and Territories that are Parties written notice of persons whom it desires to put forward to the Governor-General for appointment as Council President or Councillor of the Council. 
	(3) Within thirty five days from the date on which the Commonwealth sends a notice of the type referred to in subclause (2), the Party to whom the Commonwealth sends a notice will notify the Commonwealth Minister in writing as to whether the Party supports the proposed appointment.  If the Party does not notify the Commonwealth Minister in writing within that period, the Party will be taken to support the proposed appointment. 
	(4) The Commonwealth will not put forward to the Governor-General a person for appointment as a Council President or Councillor of the Council unless a majority of the States and Territories that are Parties support, or pursuant to this clause are taken to support, the appointment. 
	Work Program of the Council, and Referral of Matters to the Council 

	10.(1)The work of the Council (other than work relating to a function under Part IIIA of the Trade Practices Act or under the Prices Surveillance Act 1983) will be the subject of a work program which is determined by the Parties. 
	(2) Each Party will refer proposals for the Council to undertake work (other than work relating to a function under Part IIIA of the Trade Practices Act or under the Prices Surveillance Act 1983) to the Parties for possible inclusion in the work program. 
	(3) A Party will not put forward legislation conferring additional functions on the Council unless the Parties have determined that the Council should undertake those functions as part of its work program. 
	(4) Questions as to whether a matter should be included in the work program will be determined by the agreement of a majority of the Parties.  In the event that the Parties are evenly divided on a question of agreeing to the inclusion of a matter in the work program, the Commonwealth shall determine the outcome. 
	(5) The Commonwealth Minister will only refer matters to the Council pursuant to subsection 29B(1) of the Trade Practices Act in accordance with the work program. 
	(6) The work program of the Council shall be taken to include a request by the Commonwealth for the Council to examine and report on the matters specified in subclause 2(2) of the Conduct Code Agreement. 
	Review of the Council 

	11. The Parties will review the need for, and the operation of, the Council after it has been in existence for five years. 
	Consultation 

	12. Where this Agreement requires consultation between the Parties or some of them, the Party initiating the consultation will: 
	(a) send to the Parties that must be consulted a written notice setting out the matters on which consultation is to occur; 
	(b) allow those Parties a period of three months from the date on which the notice was sent to respond to the matters set out in the notice; and 
	(c) where requested by one or more of those Parties, convene a meeting between it and those Parties to discuss the matters set out in the notice and the responses, if any, of those Parties. 
	New Parties and Withdrawal of Parties 

	13. (1)A jurisdiction that is not a Party at the date of this Agreement commences operation may become a Party by sending written notice to all the Parties. 
	(2) A Party may withdraw from this Agreement by sending written notice to all other Parties.  The withdrawal will become effective six months after the notice was sent. 
	(3) If a Party withdraws from this Agreement, this Agreement will continue in force with respect to the remaining Parties. 
	Sending of Notices 

	14. A notice is sent to a Party by sending it to the Minister responsible for the competition legislation of that Party. 
	Review of this Agreement 

	15. Once this Agreement has operated for five years, the Parties will review its operation and terms. 
	Commencement of this Agreement 

	16. This Agreement commences once the Commonwealth and at least three other jurisdictions have executed it. 
	 





