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INTRODUCTION BY THE CHAIRMAN
The Financial Services Ombudsman Scheme is an important provision
which offers consumer protection to customers of Isle of Man financial
institutions. The Scheme, which is free to both consumers and financial
service providers, is managed by and operates out of the Isle of Man
Office of Fair Trading. It is established under Schedule 4 of the
Financial Services Act 2008.
The Scheme is available to help resolve complaints made by individuals
who are resident anywhere in the world, as long as the financial service which is the subject of the
complaint is provided from the Isle of Man. The aim of the Scheme is to put the complainant in the
position they would have been in had the relevant act or omission not occurred. It is not to seek
betterment for the complainant or to punish the financial provider.
Where a complaint is found to be within the Scheme remit, case officers provide the first stage of
complaint handling, offering a mediation service. The involvement of case officers with an
impartial viewpoint can help the parties see the complaint in a different light and resolve the
matter with mutual agreement. In cases where mediation of a complaint fails, it may be referred
to an Adjudicator for formal investigation and determination.
The Isle of Man Appointments Commission nominates and maintains a panel of six Adjudicators
who work independently from the OFT. As part of their consideration of the complaint, the
Adjudicator will take into account the relevant law, statutory regulations, regulators’ rules,
guidance and standards and codes of practice. If the Adjudicator upholds the complaint, they can
make binding awards of up to £150,000. If either party disagrees with the final determination of
an Adjudicator they can ask for the complaint to be reviewed by the Senior Adjudicator, who will
consider the complaint and either uphold the original determination or issue their own. If a
complainant is dissatisfied with the determination of an Adjudicator, they cannot take their
complaint to court. Awards made by the Adjudicators are binding on both parties, subject only to
appeal to the High Court on a point of law.
Further details of the Scheme and the sorts of matters it addresses can be found in the various
Annual Reports 1
The OFT has identified two areas, namely personal pension schemes where the investment
is directed by the member (commonly referred to as Self Invested Personal Pension Schemes
or SIPPs); and Insurance Intermediaries where it believes that there are loopholes in the
consumer protection afforded by the Ombudsman Scheme. The OFT is proposing to use its
powers under the enabling legislation to extend the scope of the Scheme. Before reaching a final
decision on whether to make the necessary Orders, we would like to hear the views of both the
financial services industry and consumers.
The consultation is open until 5pm on Wednesday 10th September 2014 and we look forward
to hearing your views which can be submitted via www.surveymonkey.com/s/FSOS2014.
Alternatively paper copies are available from the OFT.
David Quirk MHK
Chairman, Office of Fair Trading
1

http://www.gov.im/oft/ombudsman/reports.xml
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LEGISLATIVE CONTEXT
Whilst the Financial Services Ombudsman Scheme was originally established under the Financial
Supervision Act 1988, as amended by the Fair Trading (Amendment) Act 2001, the provisions were
consolidated by the Financial Services Act 2008 2. The Scheme now operates under section 24 and
Schedule 4 of the 2008 Act. For ease of reference, Schedule 4 which provides the operational
framework is set out in Appendix 2 to this consultation.

SELF-INVESTED PERSONAL PENSIONS
SIPP is a term which is in common usage in relation to a particular type of personal pension,
although this is not defined in Isle of Man law. In this document, a SIPP refers to a personal
pension in which one or more members (or a person related to the member) is able (directly or
indirectly) to direct, influence or advise on investments by the pension scheme.
SIPPs provide consumers with a more flexible approach to investment selection than exists in
other forms of personal pension arrangement.
With a personal pension scheme, the consumer (referred to as the member) pays into the fund of
the scheme and the pension provider (the trustee where the arrangement is trust based, or the
manager where the arrangement is contract based) invests the monies from all members into
investments in accordance with the rules of the pension scheme. The fund attributable to the
member is then used to pay benefits during retirement and/or on death.
Other than the initial decision as to which pension scheme to invest into, the consumer will have
limited control over the range of investments available where that range is selected by the trustee.
With a SIPP, the member directs, influences and sometimes advises on investments, often
throughout the scheme’s whole lifecycle.
In the Isle of Man, SIPPs are regulated as personal pension schemes and are supervised by our
Insurance & Pensions Authority. The law requires that there must be trustees appointed and that
they must be fit and proper to undertake the role of trustee. In practice therefore, a corporate
body is typically appointed, which offers trustee services to pension schemes on a professional
basis. The trustee stands possessed of the trust assets and will engage with third parties to secure
investments. A trustee of a SIPP has the same responsibilities, including in the investment of
scheme assets, as they would with any other type of pension scheme.
SIPPs in other jurisdictions (notably the United Kingdom and the Channel Islands) also use Isle of
Man providers to provide financial services and these are subject to their own legislation.
A consumer who invests in a SIPP is at risk of professional failures in four ways:1.
2.
3.
4.

He or she receives poor advice to invest in a SIPP in the first place.
He or she receives poor advice in relation to investment decisions enacted within the SIPP.
There is maladministration of the SIPP.
The SIPP receives poor service from a third party financial provider.

2

http://www.legislation.gov.im/cms/images/LEGISLATION/PRINCIPAL/2008/20080008/FinancialServicesAct2008_2.pdf
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As the law currently stands, a consumer who receives poor professional advice from a person
regulated by the Financial Supervision Commission about going into a SIPP has access to the
Financial Services Ombudsman Scheme. Where there is maladministration of a SIPP and the
administrator or trustee is based on the Island, the consumer has redress through the Isle of Man
Pension Ombudsman. However, where there is a corporate trustee, a complaint about poor
professional advice in relation to investment decisions taken by trustees of the SIPP, or where a
third party provides a poor service there is no access to either the Pension Ombudsman or the
FSOS.
When the Branches of Tynwald passed the Financial Services Act 2008 into law, there was a clear
intention to provide a straightforward method to facilitate dispute resolution between individual
small investors and financial service providers without the need for expensive Court action. The
Act achieved that intention in two ways – by limiting the scope to complaints by individuals and by
capping the value of any award. As previously indicated, as part of the Governance arrangements
for a SIPP, fit and proper trustees are required and where a trustee is a corporate body the
complaint falls outside the scope of the FSOS. This is because the inclusion of a corporate body
means that the complainant is not an individual as required by the 2008 Act.
The OFT is of the view that although, from a legal perspective, the trustee of a SIPP is not an
individual, where a corporate body is appointed, the ultimate impact of bad investment advice or
poor service within such an arrangement falls upon the member who is an individual. The OFT
believes that the exclusion of this class of complaint from the Ombudsman Scheme is
inappropriate and intrinsically unfair on the individual affected.
The limitation of access to the FSOS to individuals is provided by paragraph 1(1) of Schedule 4 of
the Financial Services Act 2008 which states:-

1(1) A “financial services dispute” is a dispute between —
(a) an individual (“the com plainant”); and
(b) a person who, in or from the Island, has supplied the complainant with financial
services (“the supplier”),
where the dispute relates to those services.
Sub-paragraph (4) of paragraph 1 goes on to provide that:-

(4) The OFT may by order amend sub-paragraph (1)(a) to include bodies corporate in such
circumstances as may be prescribed.
The OFT is proposing to make an Order under paragraph 1(4) to modify paragraph 1(1) (a) to
include a corporate body, where that body corporate is a trustee of a Self-Invested Personal
Pension Scheme. A copy of the draft Order is set out in Appendix 3. It is intended that such an
Order, which would require approval by Tynwald, would come into operation on 1st January 2015.

QUESTION 1
Do you agree that Paragraph 1(1) (a) of Schedule 4 should be
modified to permit a corporate body appointed as trustee of a
SIPP to be a complainant under FSOS?
Please give reasons
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QUESTION 2
a) Do you consider that the term ‘Self Invested Personal
Pension Scheme’ is sufficiently clear and understood?
b) Do you have any general comments on the proposed
wording of the Order as set out in Appendix 3?

INSURANCE INTERMEDIARIES
Since the introduction of the Financial Services Ombudsman Scheme, the OFT has addressed
complaints under the Scheme in relation to acts or omissions by insurance intermediaries. In the
main, these matters, which were relatively few in number, were able to be settled through
mediation between the parties, although one case was resolved by adjudication. During 2013/14,
a complaint relating to an alleged act or omission by an insurance intermediary was referred to
adjudication. The matter was considered by the adjudicator who made an award in favour of the
complainant. However, the insurance intermediary which supplied the service exercised its right to
refer the matter to the Senior Adjudicator for review. Having considered the matter, the Senior
Adjudicator overturned the decision of the Adjudicator and dismissed the complaint on the basis
that the financial service provided by the Supplier as an ‘insurance intermediary’ was not within
the remit of the Scheme. The complainant did not exercise his right to appeal to the High Court on
a point of law.
The decision of the Senior Adjudicator sets a persuasive precedent in relation to complaints
relating to insurance intermediaries and the OFT currently has no option but to reject cases as
outside the scope of the Scheme.
Notwithstanding the legal position, the OFT feels that straightforward dispute resolution in relation
to insurance intermediaries has been a useful service to consumers and believes that it should
continue to offer the service.
The definition of “financial services” is provided by paragraph 12 of Schedule 4 of the Financial
Services Act 2008 which states:-

12. In this Schedule —
“financial services” means such regulated activity, insurance business, credit business,
pensions business or other financial business as is specified in an order made by the OFT;
and the OFT has duly made the Financial Services Disputes (Definition) Order 2008, which it
subsequently amended. The current definition of “Financial Services” is set out in Appendix 4.
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In order to ensure that financial services disputes relating to acts or omissions by insurance
intermediaries can continue to be dealt with under the FSOS, the OFT is proposing to use its
powers under paragraph 12 of Schedule 4 of the Financial Services Act 2008 to make an Order
further modifying the 2008 Order to include insurance intermediaries in the definition of “financial
services”. A copy of the draft Order is set out in Appendix 5. It is intended that such an Order,
which would require to be laid before Tynwald, would come into operation on 1st January 2015.

QUESTION 1
QUESTION 3
Do you agree that an Order should be made under paragraph 12
of Schedule 4 in order to include insurance intermediaries in the
definition of “financial services” and thus enable the FSOS to
apply?
Please give reasons

QUESTION 4
Do you have any comments on the proposed wording of the Order
as set out in Appendix 5?

RESOURCE ISSUES
Extension to include SIPPs
It is not anticipated that the inclusion of SIPPs will lead to a significant increase in the number of
complaints received and the FSOS currently has the expertise to assess complaints involving SIPPs.
Extension to include insurance intermediaries
Up to the date of the ruling by the senior adjudicator in November 2013, case workers were taking
in complaints against insurance intermediaries. It is therefore anticipated that the inclusion of
complaints against insurance intermediaries will have little impact on resources.
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CONSULTATION PROCESS
The OFT would welcome any comments you wish to make on the proposals for changes to the
Financial Services Ombudsman Scheme. Electronic copies of the consultation document and a link
to an online survey are available on the OFT’s website 3
Comments should be submitted no later than 5pm on Wednesday 10th September
2014 by using the online survey link www.surveymonkey.com/s/FSOS2014 or in
writing by post, fax or email to:
Isle of Man Office of Fair Trading
Government Building
Lord Street
Douglas
Isle of Man
IM1 1LE
Tel: (01624) 686500
Fax: (01624) 686504
Email: iomfairtrading@gov.im
When submitting your comments, please indicate if you are responding on behalf of an
organisation.
A list of direct consultees can be found at Appendix 1 to this document. If there is anyone not on
the list who you think should be consulted, please contact the Financial Services Manager, email
pauline.wood@gov.im or telephone (01624) 686519.
To ensure that the process is open and honest and in line with the Government’s Code of Conduct
on Consultation, responses can only be accepted if you provide your name with your response.
Any abusive or offensive responses will be disregarded. Unless specifically requested otherwise,
any responses received may be published either in part or in their entirety. Please mark your
response clearly if you want it to remain confidential. Confidential responses may be
quoted in an anonymised form and will be included in any statistical summary.
Further information on the Isle of Man Government Code of Conduct on Consultation is available
online 4.
A summary of responses will be published within three months of the closing date for this
consultation and will be made available on the OFT website 5.
The purpose of this consultation is to gather information, views and evidence to enable informed
decisions on the proposals to be made. It is not a referendum and the responses received do not
guarantee changes will be made to what has been proposed.

3

http://www.gov.im/oft/consultations.gov?menuid=16916&type=current

4

http://www.gov.im/about-the-government/government/government-consultations/

5

http://www.gov.im/oft/consultations.gov?menuid=16918&type=closed
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APPENDIX 1
LIST OF DIRECT CONSULTEES
 Tynwald Members
 Attorney General
 Local Authorities
 Chief Officers of Government Departments, Boards and Offices
 Isle of Man Chamber of Commerce
 Isle of Man Law Society
 Isle of Man Trade Union Council
 Isle of Man Financial Supervision Commission (FSC)
 Isle of Man Insurance and Pensions Authority (IPA)
 All financial institutions registered with the FSC or the IPA
 Isle of Man Pensions Ombudsman
 Isle of Man Financial Planners and Insurance Brokers Association
 Association of Pension Scheme Providers
 Senior Adjudicator and Adjudicators to the Financial Services Ombudsman
Scheme
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APPENDIX 2
SCHEDULE 4 OF THE FINANCIAL SERVICES ACT 2008
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APPENDIX 3
DRAFT OF THE PROPOSED FINANCIAL SERVICES DISPUTES
(BODIES CORPORATE) ORDER 2014
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APPENDIX 4
CURRENT DEFINITION OF FINANCIAL SERVICES
The following activities and businesses are specified for the purpose of the definition of
“financial services” in paragraph 12 of Schedule 4 to the Financial Services Act 2008 —
(a)

Any activity falling within Class 1 (deposit taking) of Schedule 1 to the
Regulated Activities Order 2008 but only in relation to accounts held on the
Island;

(b)

any activity falling within Class 2 (investment business) of that Schedule;

(c)

insurance business within the meaning of the Insurance Act 2008;

(d)

credit business within the meaning of Part II of the Moneylenders Act 1991;

(e)

a business which would be a credit business if the person carrying it on were
not an exempt person (expressions in this sub-paragraph having the same
meanings as in Part II of the Moneylenders Act 1991);

(f)

a business which relates to a collective investment scheme within the
meaning of the Collective Investment Schemes Act 2008;

(g)

a business which relates to a pensions scheme within the meaning of the
Pension Schemes Act 1995;

(h)

any activity falling within Class 8 (money transmission services) of Schedule
1 to the Regulated Activities Order 2009
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APPENDIX 5
DRAFT OF THE PROPOSED FINANCIAL SERVICES DISPUTES
(DEFINITION) (AMENDMENT) ORDER 2014
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