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INTRODUCTION BY THE CHAIRMAN

The Fair Trading (Amendment) Act 2001 represented a major upgrade of the legislative framework
surrounding the issue of fair trading in the Island. Although the majority of the Act was brought
into operation straight away, a decision was taken to delay the implementation of the provisions of
the Act, namely Sections 4 to 7 and Schedule 1, which related to unfair terms in consumer
contracts.
It is now over ten years since the Legislature decided that Isle of Man consumers should have the
benefit of protection against the inclusion of unfair terms in contracts but the relevant parts of the
2001 Act have not been brought into operation. The responsibility for making the necessary
Appointed Day Order now rests with the Minister for Community, Culture and Leisure and the
Office of Fair Trading is considering formally requesting the Minister to make an Order bringing
into force the remaining provisions of the Fair Trading (Amendment) Act 2001.
Prior to considering making such a request to the Minister, the OFT has decided that it would be
appropriate, in all of the circumstances, to undertake a formal consultation exercise. It is, of
course, very unusual to consult regarding an Appointed Day Order because the proper consultation
will already have taken place prior to the Bill having been drafted and introduced into the
Branches. The OFT is, however, mindful that it is a considerable time since that original
consultation took place and clearly business practices will have evolved over that period. Although
the provisions of the Fair Trading (Amendment) Act 2001 in relation to unfair terms in consumer
contracts were a significant element of the legislation, the main purpose of the legislation was to
introduce the Financial Services Ombudsman Scheme. Looking back that certainly overshadowed
the provisions relating to unfair contract terms during the original consultation.
The consultation is open until 30th September 2013 and we look forward to hearing your views.
It can be completed using the appended response form. Alternatively paper copies are available
from the OFT.

David Quirk MHK
Chairman, Office of Fair Trading
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THE LEGISLATION
The provisions of the Fair Trading (Amendment) Act 2001 which are not currently in force relate
solely to unfair contract terms in consumer contracts. Sections 4 to 7 of and Schedule 1 to the Act
provide:
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REASONS FOR DELAYED INTRODUCTION
Looking back to 2001 there were a number of reasons why the implementation of the provisions of
the Fair Trading (Amendment) Act 2001 was delayed including:
•

The primary concern of the legislation was to bring about the Financial Services
Ombudsman Scheme and few respondents to the consultation exercise chose to
comment on this provision of the Act. Consequently little was known about the
public/industry reaction to this point.

•

The Island’s finance sector, in particular the insurance industry, expressed concern
and asked to be granted a temporary exemption from the provisions of the
legislation.

•

Known problems experienced by the UK in endeavouring to enforce their legislation
(upon which our legislation was based) where complaint turnaround time was close
to two years and several high profile, high cost appeals were launched against their
attempted enforcement action. Even with considerable expenditure on staff and
resources the UK OFT could not cope with the number of referrals received at that
time.

•

Lack of staffing resources within the OFT.
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CURRENT SITUATION
Whilst it was clear that, at the time, there were good reasons for delaying the introduction of
these provisions the OFT considers that it is unsatisfactory that legislation approved by the
Branches which was designed to protect the consumer has still not been brought into full effect.
Whilst the OFT remains satisfied that the vast majority of traders operate fairly there is still a need
to protect the public against those who trade unfairly. Equally the legislation should act as
discouragement to anyone who is tempted to do so.
From an OFT perspective the concerns regarding the resource implications of the provisions are no
longer valid. The whole situation has moved on considerably in that:
•

Our legislation is directly based upon United Kingdom legislation and there is now a
considerable body of precedent flowing from actions, successful and otherwise, taken
by the United Kingdom Office of Fair Trading.

•

A large proportion of the contracts in use in the Island by reputable traders tend to be
developed in the United Kingdom market, either directly by bodies trading in both
jurisdictions or through United Kingdom trade bodies and are thus designed to be
compliant with unfair contract terms legislation.

•

There is no evidence of a substantial level of public concern and unfair contract terms
are not a major feature of complaints to the Office. Indeed where they are a feature
in complaints they often sit alongside other unfair trading practices so implementation
of the unfair contact terms legislation may actually have a positive impact on OFT
workloads by making it simpler to deal with existing complaints.

•

Whilst there are not currently any major problems, Manx consumers are exposed to a
significant risk from unscrupulous traders.

The OFT does not have a clear understanding of the potential implications of the legislation for the
finance industry and one of the key objectives of this consultation is to identify whether the
concerns expressed in 2001 are still valid.
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CONCLUDING REMARKS
The OFT is keen to hear the views of both the business community and the general public. A list
of Direct Consultees can be found at Appendix 1; if there is anyone not on the list who you think
should be consulted please contact the officer named below.
Please fill in the questions on the appended response form and click ‘Submit Form’.
Alternatively, you may send your response to:
Nina Lowney
Legislation & Finance Officer
Office of Fair Trading
Government Building
Lord Street
Douglas
Isle of Man
IM1 1LE
Email: nina.lowney@gov.im
Hard copies of this consultation and response form are available from the OFT’s counter, at the
above address or by telephoning (01624) 686507. Electronic copies of this document are also
available at www.gov.im/oft.
The closing date for submissions is 30th September 2013.
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APPENDIX 1 - LIST OF DIRECT CONSULTEES
 Tynwald Members
 Attorney General
 Local Authorities
 Chief Officers of Government Departments, Boards and Offices
 Isle of Man Chamber of Commerce
 Isle of Man Law Society
 Isle of Man Trade Union Council
 Isle of Man Bankers Association
 Manx Insurance Association
 Isle of Man Association of Corporate Service Providers

The OFT has also asked the Financial Supervision Commission and the Insurance and Pensions
Authority to bring this consultation to the attention of their licence holders.
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INTRODUCTION
The OFT is keen to hear the views of both the business community and the general public.
Please fill in the questions and click ‘Submit Form’. Alternatively, you may send your response to:
Nina Lowney
Legislation & Finance Officer
Office of Fair Trading
Government Building
Lord Street
Douglas
Isle of Man
IM1 1LE
Email: nina.lowney@gov.im
Hard copies of this consultation and response form are available from the OFT’s counter, at the
above address or by telephoning (01624) 686507. Electronic copies of this document are also
available at www.gov.im/oft.
The closing date for submissions is 30th September 2013.
When submitting your views please indicate if you are responding on behalf of an organisation. A
list of Direct Consultees can be found at Appendix 1. If there is anyone not on the list who you
think should be consulted please contact the above-named officer.
To ensure that the process is open and honest and in line with the Government’s Code of Practice
on Consultations, responses can only be accepted if you provide your name with your response.
Unless specifically requested otherwise, any responses received may be published either in part or
in their entirety. Please mark your response clearly if you wish your response and name
to be kept confidential. Confidential responses will be included in any statistical summary and
numbers of comments received.
A summary of responses will be published within three months of the closing date for this
consultation and will be available on the Isle of Man Office of Fair Trading website
(www.gov.im/oft) or by contacting the above-named officer.
The purpose of consultation is not to be a referendum but an information, views and evidence
gathering exercise from which to make an informed decision on competition policy. In any
consultation exercise the responses received do not guarantee changes will be made to what has
been proposed.
By completing this survey, you are agreeing to the collection and use of any personal information
sent to the Isle of Man Government in accordance with our privacy statement. Personal data that
you provide to us will be processed in accordance with the Data Protection Act 2002 of the Isle of
Man and will be kept no longer than is necessary.
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CONSULTATION RESPONSE
Your information
Name:
Address:

Telephone
Number:
Email:

Please select box if you wish your
submission to remain confidential:
Is your submission representing your
personal views or that of a business? Please state: Personal
(if personal, please go to the next page)
If your submission is representing that
of a business, please indicate the name of the
organisation:

Please describe the nature of the organisation:
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Question 1
Do you agree with the OFT that, in principle, the delayed provisions relating to
unfair terms in consumer contracts should be brought into force as soon as
possible? (please only select one answer)
Yes
No
If no, please give reasons:

*if you run out of space there is an additional page at the end of this response form
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Question 2
Are you aware of any consumer contracts currently being issued in the Isle of Man
which are NOT compliant with the provisions of Schedule 1 (Schedule 2A of the
1991 Act once amended – see pages 7 & 8)? (please only select one answer)
Yes
No
If yes, please send a copy of the contract to the OFT and explain which provision(s)
it fails to comply with:

One of the provisions introduced by the 2001 Act (the new section 38(2) of the 1991 Act) enables
the Board of the OFT to grant exemptions from the unfair contract terms in relation to certain
types of contract. These could be permanent exemptions or they could potentially be temporary
exemptions which would, for example, give a period to enable new compliant contracts to be
prepared.
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Question 3
Do you believe that any types of contract would need to be permanently exempted
from the provisions relating to unfair terms in consumer contracts? (please only
select one answer)
Yes
No
If yes, please specify the type of contract and give reasons for exemption:
If yes, please specify the type of contract and give reason for exemption:
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Question 4
Assuming that the Appointed Day order would be 1st April 2014, are there any types
of contract that would need to be temporarily exempted from the provisions relating
to unfair terms in consumer contracts? (please only select one answer)
Yes
No
If yes, please specify the type of contract, give reasons for exemption and state the
period required:
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If you have any further comments to make, please do so below:

FUTURE COMPETITION POLICY

YES

NO
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Thank you for taking the time to complete this response form.
By completing this survey, you are agreeing to the collection and use of any personal information
sent to the Isle of Man Government in accordance with our privacy statement. Personal data that
you provide to us will be processed in accordance with the Data Protection Act 2002 of the Isle of
Man and will be kept no longer than is necessary.

Office of Fair Trading, Government Building, Lord Street,
Douglas, Isle of Man, IM1 1LE
Tel: (01624) 686530
Fax: (01624) 686504
Email: iomfairtrading@gov.im
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