Council of Ministers
UK referendum on EU membership Implications for
the Isle of Man
Third Interim Report

Cabinet Office

Oik Coonceil ny Shirveishee

December 2016

UK withdrawal from the European Union
Implications for the Isle of Man
Third Interim Report

Contents

Page

Chief Minister’s Foreword

2

Executive Summary

3

1. Withdrawal process

7

a. Article 50 & UK withdrawal from the EU
b. Isle of Man legal implications
c. UK High Court Ruling on triggering of Article 50
d. Conclusions & further work
2. New UK/EU relationship & IoM/EU relationship

18

a. Theory of Economic Integration – an overview
b. The UK position
3. Opportunities & risks

23

a. The Referendum – Leave & Remain
b. Isle of Man debate/opinion
c. Emerging themes & Departmental views
4. Third country trade agreements

27

a. Definitions
b. An Isle of Man FTA?
c. Isle of Man priorities
5. Next steps

30

Appendix 1 – Summary of Policy Areas impacted (by Department)

31

Appendix 2 – Worked Examples

33

1

Chief Minister’s Foreword

The Isle of Man’s relationship with the European Union (EU) is dependent upon the United
Kingdom’s (UK’s) membership of the EU. The UK’s decision to withdraw from the EU means,
therefore, that the Island’s relationship with the EU, in its current form at least, will end
when the UK’s membership of the EU comes to an end.
Like so many international events, this is beyond the control of the Isle of Man, but we must
ensure that we respond appropriately.
We want to continue to be able to trade with the EU, to minimise the potential risks flowing
from Brexit, and make the most of any opportunities which arise.
But we must acknowledge that the shape of our new relationship with Europe will rest upon
what the UK can secure for itself, and for now it is very difficult to determine what that
relationship will be.
There is much uncertainty and that can lead to anxiety for our residents and loss of
confidence for our businesses.
The interim reports published by the Council of Ministers are provided to bring clarity to the
issue where possible and as matters progress.
The UK is still formulating its negotiating position. We are in dialogue with UK Government
politicians and officers to ensure that the impact of Brexit for the Island, and the possible
future scenarios, are understood. But whatever the new relationship between the UK and
the EU, the Isle of Man’s relationship with the UK will remain the same.

Hon. Howard Quayle, MHK
Chief Minister
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Executive Summary
The EU Advisory Group (EUAG) was established immediately after the UK referendum and
comprises senior officers from across Isle of Man Government. The function of the EUAG is
to advise the Council of Ministers on the impact of the UK’s withdrawal from the EU, and to
develop the Isle of Man Government’s position on the Island’s new relationships, through
the UK, with the EU and the rest of the world.
The Group has built on work already undertaken in support of the UK’s Balance of
Competences exercise, and the Council of Ministers’ first & second interim reports. It has
identified four work strands —
o
o
o
o

withdrawal agreement (legal implications);
possible models for the new UK/EU relationship & IoM/UK consultation/input;
opportunities/threats for IoM & mitigation and/or further research;
third country Free Trade Agreements and IoM participation in them.

Work is underway in each area, and progress is summarised in this, the Council of Ministers’
Third Interim report.
The purpose of the report is to provide —
o
o
o

an update on progress for the new administration, the public and business
community;
a statement of the Isle of Man’s current position and analysis of impact;
a way of sign-posting the emerging key issues.

Withdrawal – legislative impact
The process governing the UK’s withdrawal from the EU is set out in Article 50 of the EU
Treaty which allows for two years’ negotiation from the activation date or ‘trigger’. The UK
Prime Minister has indicated that she is likely to activate Article 50 before the end of March
2017.
Although many commentators suggest that to delay is harmful – because of the uncertainty
it has generated – the UK wishes to give itself enough time to consider its position fully, and
arrive at an appropriate negotiating position. However, it is also expedient to begin talks in
or before March 2017, so they can be concluded before the EU elections and appointment of
the new European Commission in May/June 2019. This process is now further complicated
by the UK High Court ruling that UK Parliament must have a say before the government
invokes Article 50, a ruling which has been appealed.
The EUAG has undertaken a consultation exercise on the legislative impact of UK withdrawal
from the EU across the whole of Government. This has enabled the group to identify where
Manx legislation may need to be changed, and where there are potential ‘legal gaps’ which
may open up once the UK has left the EU, and the Island’s (limited) relationship with it falls
away.
An initial analysis of the results has been completed, revealing that as identified in previous
reports, the areas impacted most significantly will be Customs & Excise and Agriculture &
Fisheries. In addition, there will be an impact on passports, immigration & nationality.
Although it is too early to draft specific legislation, the group has produced a broad action
plan which envisages the main areas which require attention.
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Future UK/EU relationship and relationship with the Isle of Man
The theory of economic integration envisages that nations wishing to establish closer
international relationships progress through a number of stages. These run from —
o
o
o
o
o
o

World Trade Organisation (WTO)/global rules (no integration at all);
Free Trade Agreements;
Customs Union (with a Common External Tariff);
Common Market/Single Market;
Economic & Monetary Union;
Political & Fiscal Union.

In voting to leave the EU, the UK has elected to step aside from the process of ever deeper
integration with its EU partners, and it is likely to reject full membership of the Single Market
(because of its perceived incompatibility with the referendum result) and to negotiate either
Customs Union, a Free Trade Agreement or other form of Single Market access or potentially
rely solely on WTO rules.
There are important distinctions between the Single Market, Customs Union and Free Trade
Agreement (or bilateral agreements) – each of these is explained in more detail in the
report, including illustrative examples of the potential impact on various sectors of the Isle
of Man economy.
As has been made clear previously, the Island’s position cannot be determined before the
eventual UK position – or at least the direction of travel – is known. The UK position will
determine what the options are for the new relationship between the Isle of Man and the
EU. And the UK’s options are narrowing, with a comprehensive Free Trade Agreement
emerging as the more likely eventual settlement. The Island’s stated position is that it would
wish to be able to continue to trade freely in goods and agricultural products, and would not
wish to see freedom of movement of people significantly curtailed.
In addition, it is important to remember that the Isle of Man – if it wishes to retain the
Customs & Excise Agreement with the UK and have its people continue to enjoy free
movement between the UK and the Island – must accept (more or less) what the UK
negotiates for itself. The Customs & Excise Agreement provides for the Isle of Man and the
UK to be treated as a single indirect tax area.
There is a good working relationship with the UK Government (in particular the Cabinet
Office) and Isle of Man Government is currently providing (ongoing) input to the UK
Government Department for Exiting the EU, to support development of the UK’s own
negotiating position. The UK position is still being developed and may not be clear, or
agreed, until the very last minute. But, inclusion in the EU Customs Union is very much
under threat – and that may mean customs barriers of some sort between the UK/IOM and
the EU.
Opportunities & risks
None of the negative features associated with UK’s membership of the EU (budget
contributions, loss of sovereignty, or lack of immigration control) applied to the Isle of Man;
and so the UK leaving the EU does not seem to offer much in the way of opportunities for
the Isle of Man in these areas. And the perceived benefits (for the UK) of leaving may take
many years to materialise. Trade deals with third countries – which seem to be the primary
‘opportunity’ – may liberalise trade in goods, but the Isle of Man is almost exclusively a
service based economy.
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In the short term, fluctuations in the value of sterling, and potential removal from the EU
Customs Union (and the related increase in administrative processes), and possible
introduction of tariffs could mean that circumstances may become more difficult for
exporters of agricultural produce (including fish) and manufactured goods to the EU.
There could also be a reduction in the ability to ‘interact’ with the EU, which includes
limitations on the free movement of people (access to labour supply), transport links and
other limitations
Furthermore, the loss of UK influence within the EU, will not only remove the Isle of Man’s
key supporter, but also remove the UK’s more liberal voice in terms of development of new
standards/policies.
Free Trade Agreements (FTAs)
The EU has negotiated many trade deals with third countries; and the UK (and Isle of Man,
to the extent of Protocol 3) benefit from these agreements at present. Manufactured goods
and agricultural and fisheries products are classed as EU produce for the purposes of export
to this network of countries.
When the UK leaves the EU, these agreements will no longer cover the UK or the Isle of
Man unless some alternative arrangements are made.
Being no longer bound by these EU trade agreements, and able to negotiate its own
(potentially) more favourable agreements, has been held by the UK Government as one of
the key advantages of leaving the EU but, in the short to medium term, there are likely to
be significant hurdles to clear.
Firstly, although talks can be held, formal negotiations cannot be concluded until the UK
leaves the EU. This is from a legal perspective as well as there being the practical problems
caused by uncertainty over the detail of the UK’s future relationship with the EU.
In addition, the UK’s status within in the WTO must be resolved, and the UK has little recent
experience of negotiating trade deals. The UK’s position is, therefore, relatively weakened –
it has a large economy, but is leaving a single market of 500 million people – and so may
have to make greater concessions. The UK has not entered into any FTAs since it joined the
EU (as this is an EU competence), and so the technical aspects of how these agreements
would cover the Isle of Man will need to be understood. It is likely, however, that because of
its Customs and Excise Agreement with the UK, the Island is effectively ‘locked in’ to any
subsequent new tariff/preferential tariff/tariff free trade agreements that the UK may enter
into.
Furthermore, it cannot be overlooked that FTAs tend to cover goods on the whole, and
services are not covered in their entirety. The UK’s exports are mostly services.
Summary
The Isle of Man was never a Member of the EU, nor was it included in the UK’s membership
of the EU. The disadvantages flowing from the UK’s withdrawal from the EU are therefore
diminished for the Isle of Man, but it is not entirely immune to the effects. The Island’s close
economic and political relationship with the UK means it will be impacted by any problems
which arise in the UK.
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There is still a great deal of uncertainty, but work will progress on the four work strands
identified by the EUAG, and the Isle of Man Government will engage with those in business
and wider community to identify their concerns. There is a strong possibility that the Isle of
Man will find itself – along with the UK – outside of the EU Customs Union. There is nothing
to suggest that the UK’s withdrawal will impact on the agreement between the UK and the
Isle of Man, and similarly, Isle of Man residents will continue to move freely between the
Island and the UK.
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1 – The Withdrawal process – Article 50 & legislative impact
Protocol 3 & existing relationship
The relationship between the Isle of Man and the EU is limited to that set out in Protocol 3
to the UK’s Act of Accession by which the UK became a member of the EU and not within
the Treaty (as amended) itself1. The Isle of Man’s relationship is dependent, therefore, on
the UK’s continued membership of the EU.
Protocol 3 provides for the free movement of industrial and agricultural goods in trade
between the Island and the EU and the European Economic Area2.
1a. – Article 50 & UK withdrawal from the EU
Once Article 50 is invoked by the UK its exit has to be negotiated with the remaining 27
members of the EU and approved by them, within two years.
During this time, the UK will carry on taking part in other EU business as normal, but it will
not participate in internal EU discussions or decisions about its own withdrawal.
When the UK leaves the EU (at the end of the Article 50 process), its Act of Accession will
cease to have effect, and Protocol 3, which is attached to it, will fall away. This will not
happen immediately, however – and the withdrawal process is set out in more detail below.
No Member State has ever left the EU, and so there is no model or template to follow, but
Article 50 of the Treaty on European Union envisages that the UK has two years – from the
date of the formal notification by the UK Government of the UK’s intention to leave – to
negotiate a withdrawal agreement. Whilst negotiations are envisaged to be completed within
this timeframe; many believe that it may take longer. This two year period can only be
extended if the European Council (i.e. the 27 other EU Member States), in agreement with
the UK, unanimously decides to extend it.
The withdrawal agreement sets the terms of the withdrawal itself – allowing for institutional
changes and protecting EU citizens’ acquired rights – and may also include transitional
provisions. It is not, however, envisaged that the withdrawal agreement will set out the new
relationship between the EU and the UK.
In very simple terms, however, as the UK would no longer be a Member State
once the withdrawal process had been completed, no matter what happened, the
Isle of Man’s relationship with the EU would need to be rebuilt.
1b. – Legislative impact (Isle of Man) – methodology
Immediately after the United Kingdom’s vote to withdraw from the EU, the EU Advisory
Group began to consult all Government Departments, Statutory Boards and Offices with the
intention of capturing, so far as possible, in a central resource all areas where EU law has an
impact on the Island, so the legal effects of the UK’s withdrawal could be considered, and
appropriate action planned.
1
2

However, Article 355(5)(c) of the TFEU does confirm that the EU Treaties only apply to the Isle of Man (and
the Channel Islands) to the extent necessary to implement Protocol 3.
The Members of the EEA which are not Members of the EU are Iceland, Liechtenstein and Norway.
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The Departments, Statutory Boards and Offices were invited to identify where, in respect of
their own particular areas, EU legislation that applies to the Island, either directly or
indirectly, or has been ‘imported’ into the Island’s body of law.
This includes areas where EU rules apply or are applied:


directly under Protocol 3 – i.e. where EU Regulations or Decisions may have direct
force in the Isle of Man by virtue of Protocol 3 and section 2(1) of the European
Communities (Isle of Man) Act 1973 (“the 1973 Act”);



in the form of EU Directives or Regulations creating obligations under Protocol 3 and
section 2(1) of the 1973 Act, but which require domestic implementation measures
under section 2B of the 1973 Act (or instances when EU legislation is applied under
section 2A below);



voluntarily (for reputational or other reasons), under section 2A of the 1973 Act – as
with economic sanctions for example;



voluntarily, under Isle of Man statute other than the 1973 Act:
o in order to mirror or follow UK law (which in turn may be EU law);
o for reputational reasons or good practice;
o in order to demonstrate ‘equivalence’ with EU standards;



Other – such as UK legislation based on EU rules which applies in the Isle of Man.

Government bodies were also asked to assess the impact EU withdrawal might have in each
particular area, and to ascertain what action may need to be taken. It is, however,
acknowledged that this is not straightforward – or indeed possible – to predict with any
certainty, until the UK has determined its own course of action.
In addition, consideration was given to the overarching legal and constitutional relationship,
as set out in the EU Treaties, in the UK Treaty of Accession (Protocol 3) and implemented in
the Isle of Man by the 1973 Act, as well as Regulation EEC 706/733, which provided in law
some detail about which rules applicable to the UK for trade in agricultural products also
applied to the Island under Protocol 3.
The overarching legal/constitutional relationship - EU law/treaties
The competences, institutions, membership and other rules setting out how the European
Union operates are set out in two consolidated treaties –



the Treaty on European Union (TEU); and
the Treaty on the Functioning of the European Union (TFEU).

The Treaty on the Functioning of the European Union states, at Article 355(3) that “the

provisions of the Treaties shall apply to the European territories for whose external relations
a Member State is responsible”.

3

Regulation (EEC) No 706/73 of the Council of 12 March 1973 concerning the Community
arrangements applicable to the Channel Islands and the Isle of Man for trade in agricultural
products
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However, Article 355(5)(c) goes on to clarify that “the Treaties shall apply to the Channel

Islands and Isle of Man only to the extent necessary to ensure the implementation of the
arrangements for those islands set out in the Treaty concerning the accession of new
Members States to the European Economic Community and to the European Atomic Energy
Community signed on 22 January 1972”.
The ‘arrangements’ referred to are set out in Protocol 3 (to the UK’s Treaty of Accession),
which allows for the Isle of Man to form a part of the EU customs union.
In relation to Article 355(3), following the UK’s withdrawal from the EU, it will cease to be a
“Member State”, and so the Article will not apply. Similarly, the Treaty of Accession referred
to in Article 355(5)(c) will need to be amended to remove references to the United Kingdom
and therefore, it can be assumed that Protocol 3 would be removed.
How the withdrawal process will be undertaken is set out in Article 50 of the TEU and is
covered in further detail above. However, it can be assumed that as the UK will no longer be
a Member State, all references to it within the EU Treaties, along with the Accession Treaty
(which also deals with the Accession of Ireland and Denmark, and so cannot be repealed in
its entirety) will be removed, and references to the Isle of Man will also be removed.
There is some uncertainty as to whether the UK would be required to withdraw fully from
the EU prior to being able to negotiate a new relationship with it. Whatever the outcome of
this debate may be, it can be assumed that references to the Isle of Man within the TFEU
and Treaty of Accession will be removed. References to the United Kingdom and the Isle of
Man will also, subsequently, need to be removed from, or rendered void in, all EU legislation
made under the Treaties.
Regulation 706/73
In addition to Protocol 3, Regulation EEC 706/73 introduced further specific measures to
ensure that agricultural products could continue to be traded freely between the Isle of Man
and the UK, and from that point, throughout the EU.
The Regulation states that –








the rules applicable to the UK for trade in agricultural products covered by Annex II
of the Treaty (and goods covered by Regulations 170/67 and 1059/69 – certain
products processed/made from agricultural products) also applied to the Islands with
the exception of rules on refunds and compensatory amounts granted on exports by
the UK;
For the purposes of these rules, the UK and the Isle of Man (and the Channel
Islands) were deemed to “be treated as a Single Member State”;
No refunds or compensatory amounts were to be granted in respect of the products
referred to above originating or coming from the Islands in respect of which customs
formalities are completed in a Member State;
Where these products are exported to EU Member States or to third countries, the
Islands could not grant aid in excess of that granted in the UK;
Rules on State Aid shall apply in relation to these products;
Community rules in respect of the following shall also apply in relation to
imports/exports to/from the Islands, as they would in the UK:
o Veterinary health
o Animal Health
o Plant Health
o Marketing of seeds and seedlings
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o
o
o

Food legislation
Feeding stuffs legislation
Quality and marketing standards

The likelihood is that Regulation EEC 706/73 will be repealed upon the UK’s exit from the
EU; but it may be replaced by something which applies to both the Isle of Man and the UK
and would reflect the new trading relationship between the UK/Isle of Man and the EU.
Two key issues will remain, following withdrawal from the EU –
1. Firstly, that the UK and Isle of Man would still be required to meet all relevant EU
standards in order to export produce to the EU;
2. Secondly, it is unlikely to be feasible to differentiate – particularly in the area of
animal health – between those products for export, and for the domestic (Manx)
market (and even if it were feasible it is unlikely that it would be desirable to have
two separate regulatory regimes for such products).
In addition, it should be borne in mind that this provision also currently allows for Isle of
Man produce to be exported beyond the UK & EU, but be treated as if it were an EU
product, as it currently meets the appropriate (EU) standards. Once Regulation EEC 706/73
is repealed, that will no longer be the case.
European Communities (Isle of Man) Act 1973
The obligations placed on the Isle of Man by Protocol 3 are given effect in Manx law by the
1973 Act (the “1973 Act’). This is the same as any international obligation, in that all
international law must, both in the UK and in the Isle of Man, be given effect by domestic
legislation (i.e. rights and obligations under international treaties cannot be directly enforced
in domestic courts).
Because the 1973 Act is an Act of Tynwald, it can be repealed or amended4, when it is
appropriate to do so. It is likely that once withdrawal negotiations have progressed to a
certain point, a leaving date will be set – Article 50 envisages that this will be two years
after the date on which the UK notifies the EU of its intention to leave. The Isle of Man’s
1973 Act will require repeal or amendment upon that date, or upon the expiry of any
transitional period.
As outlined above, and as reflected in the exercise conducted across Government, the
extent and the manner in which EU law is interweaved with Manx law varies, and depends in
large part on the type of policy area it covers.
These areas are set out below, and then considered in more detail in the following sections.
Overview of the implications for the Island’s 1973 Act and the legislation
applying directly, or made under it
It is perhaps sensible to consider the areas covered by the 1973 Act itself, prior to looking at
other areas where a less direct relationship has developed.

4

Subject, as with any other Act of Tynwald, to the granting of Royal Assent for the repealing or amending Act.
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1. EU Regulations or Decisions which may have direct force in the Isle of Man
by virtue of Protocol 3, and section 2(1) of the 1973 Act
These instruments would cease to have effect in the Isle of Man. The impact of the
removal of Protocol 3 and repeal or amendment of this section of the Act would
mean that although there would be no Manx legislation to repeal or amend – and as
a result and the effect may appear minimal – the loss of Protocol 3 could open up a
‘legal gap’ in terms of the legislation which had previously regulated these policy
areas.
The nature of the new trading relationship between the UK (including the Isle of
Man) and the EU would determine what action would need to be taken in this
situation, as this area relates in particular to customs matters.
These areas primarily affect customs and related matters (including the free
movement of goods between the Island and the EU), and are covered in more detail
below.
2. EU Directives or Regulations creating EU obligations under Protocol 3, but
which require domestic implementation measures under section 2B of the
1973 Act
Regulations made under section 2B of the 1973 Act give effect to penalties,
exemptions or other conditions which are either necessary to meet the requirements
of directly applicable EU legislation which applies in the Isle of Man under section
2(1) of the 1973 Act, or which have been applied voluntarily (for reputational or
other reasons) under section 2A of the 1973 Act (see below).
Those elements of EU law incorporated into Island law can remain good law after
Brexit – as they have been made Island law and remain so, regardless of the status
of the original or underlying EU instruments. It is likely that this section of the 1973
Act would need to remain in force in some form, to continue to give effect to EU
rules applied in the Isle of Man voluntarily under section 2A (see below). An
alternative to amending the 1973 Act is an Act to repeal the 1973 Act but which
includes provision preserving in force all secondary legislation made under the 1973
Act. This could potentially include provisions to make general modifications to the
orders/regulations made under the sections 2A and 2B of the 1973 Act - this may be
necessary for the purposes of the legislation made under the 1973 Act as the UK is
treated as an EU Member State, and in future it will not be a Member State.
3. EU legislation adopted voluntarily (for reputational or other reasons)
under section 2A of the 1973 Act – as with economic sanctions, for
example
Often dealt with by the Cabinet Office, acting in conjunction with other Departments,
the Council of Ministers has the power to make Orders applying certain EU rules.
This can be for a number of reasons, including for reputational reasons, as with EU
Sanctions Orders, or for the purpose of implementing EU standards in order to be
deemed to be ‘equivalent’ to those standards (e.g. when cash declaration controls
were first introduced, the Cabinet Office applied part of the 3rd Anti-Money
Laundering Directive by Order, allowing regulations implementing the arrangements
to be made).
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These Orders could again remain in force, and it is likely that this provision of the Act
may still need to be used – the reasons for its inclusion in Manx law could still be
valid, even following the UK’s withdrawal from the EU.
The 1973 Act – conclusions
The 1973 Act will certainly require at least amendment and possibly replacement to coincide
with the date upon which the UK eventually leaves the EU, and Protocol 3 falls. Law made in
the Isle of Man under the 1973 Act could remain in force, but those rules which are
applicable by virtue of Protocol 3, and which have effect in the Isle of Man by virtue of
section 2(1) of the Act would not.
In addition, the 1973 Act allows for Tynwald to give effect to ‘Community treaties’ in the Isle
of Man, where the EU has negotiated trade deals with third countries, and also where new
treaties are signed to either extend the competence of the EU, or its membership. The Act is
periodically amended, for this reason.
EU trade agreements (including the EEA Agreement) only apply to the Island to the extent
of Protocol 3, but have up until this point meant that the Isle of Man can trade (in goods)
with these countries (for example, with South Korea) in a similar manner to which the EU
Member States can trade with these countries. This would also cease upon the loss of
Protocol 3, and the UK and the Isle of Man would need to establish a new trading
relationship with these third countries.
The likely repeal of Regulation EEC 706/73 would also have an impact on this trade.
No matter how the Isle of Man chooses to deal with the effects of the UK’s withdrawal from
the EU, the likelihood is that there will remain a need to implement EU rules – voluntarily –
from time to time and this could be achieved by retaining a general power to implement EU
rules (whether an amended 1973 Act or a replacement for that Act). Implementation of any
EU provisions would be subject to debate and approval in Tynwald.
EU legislation imported voluntarily under other Isle of Man statutes
EU legislation can also be imported voluntarily by means of other Isle of Man statutes and
this can again be for reputational reasons or good practice, or to demonstrate equivalence.
A significant area in this respect is in relation to VAT, where the Isle of Man ‘imports’ EU
VAT rules because of its Customs & Excise Agreement with the UK. Although this obligation
flows not from Protocol 3 but from the Customs & Excise Agreement (1979), it results in a
wholesale application of a large area of EU law.
The Customs and Excise Act 1993 permits the application by order of any EU instrument
having effect in the UK which is concerned with excise duties, VAT, trading statistics (e.g.
Intrastat), the supply of services or the buying and selling of goods. The same section
(section 1) of that Act also allows for the application of UK legislation to give effect to any
such instrument.
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Other legislation which allows for, or implements EU legislation, jurisprudence or procedures
in the Island for the purposes of Customs and Excise is:
o

o

The Customs and Excise Acts 1986 –
 Customs and Excise Management Act 1986;
 Tobacco Products Duty Act 1986;
 Alcoholic Liquor Duties Act 1986;
 Hydrocarbon Oil Duties Act 1986;
 Excise Duties (Surcharges and Rebates) Act 1986; and
 Customs and Excise (General Reliefs) Act 1986; and
the Value Added Tax Act 1996.

These, in large part, generally implement various EU legislation, requirements etc., or are
influenced by or drafted in the context of underlying EU legislation and requirements
connected to the Island’s inclusion in the customs territory of the EU, and its acceptance
(due to the Customs and Excise Agreement) as part of the fiscal territory for VAT and
certain excise duties.
Many other measures (such as the REACH Regulations 2008 in respect of the import/export
of chemicals) have been implemented in some form, and to a greater or lesser extent,
because of the Island forming a part of one or both of the customs or fiscal territories – for
example, to prevent the Island being used as a “backdoor” for the entry of goods which do
not meet EU standards into the single market.
In addition, there are numerous EU provisions relating to animal/plant health and to food
safety/standards which have been implemented under Manx Statute, as well as under the
1973 Act. In addition, intellectual property legislation – itself intertwined with the UK system
– also imports many EU provisions.
There are many other areas where Isle of Man legislation is either based on UK legislation
(which is itself based on EU legislation) or on EU legislation itself. Appendix 2 summarises
these by policy area.
The likely effect of Brexit on the above
It is still very unclear what effect on the above arrangements Brexit will have. Until details of
the likely or expected deal (or deals) between the UK and the EU are available it will remain
unclear. This applies to both EU instruments applied into Island law, e.g. the Intrastat
legislation, and where EU law or requirements have been subsumed into Island law, e.g. in
the VAT Act 1996.
However, it is obvious that –
o
o

where this legislation is made redundant or irrelevant by Brexit (e.g. Intrastat) it
will have to be repealed or revoked; and
substantial amendment will be required to remove or modify references to EU
law, and/or to compliance with EU requirements.

Despite Brexit, the Customs and Excise Agreement with the UK will be maintained, meaning
that the Island will have to follow the lead of the UK in those areas covered by the
Agreement (VAT, certain excise duties, customs duties and procedures, export controls),
with any adjustments or accommodations subject to negotiation with HM Treasury/HMRC.
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In addition, even if the UK & Isle of Man were to decide to retain equivalent legislation for
VAT, customs and excise to that in the EU, such regimes would be outside of and entirely
separate to the EU equivalents. Only through negotiation and agreement might two such
systems achieve any form of mutual recognition.
How will the necessary legislation changes be made?
There had been speculation that it would be necessary for the UK to come forward with a
“Brexit Bill” to make general amendments across the board to replace references to the EU
and EU institutions and requirements, and also to make clear the legal position where
matters were dealt with wholly or largely by means of EU legislation with direct effect (such
as in the field of customs) – with perhaps some means of giving continuing effect to
relevant EU measures (but perhaps with references to the EU and EU requirements
replaced). The UK Government has announced that it would be its intention to ‘domesticate’
all EU law which applies to the UK as a Member State, in the form of a ‘Great Repeal Bill’.
It may be that the Isle of Man Cabinet Office would wish to bring forward a similar “Repeal
Bill”, serving the same purpose as the UK Bill, to allow for continued effect of matters
affecting the Island under Protocol 3. However, it remains the case that where EU legislation
has been made as part of Island law that remains in force until it is repealed or revoked.
In general, it is likely that the following will be required –


Amendment or replacement of the 1973 Act to reflect the loss of Protocol 3, but
continuing to apply EU instruments where deemed desirable to do so (and to allow
various Orders and Regulations made under the 1973 Act to continue in force);



Drafting of a ‘Repeal Bill’ to capture all areas of Isle of Man statute which will require
amendment, and to give effect to any changes required;



Continued application of EU law going forward, where necessary, to obtain or
maintain ‘equivalence’ - including, for example, a new Data Protection Act to reflect
the requirements of the EU’s General Data Protection Regulation (GDPR)5;



There will be some areas where new legislation will be required to reflect the loss of
EU legislation which applies directly to the Island under Protocol 3 and section 2(1)
of the 1973 Act;
o

Specifically, customs is the area most affected in terms of legislation which is
directly applicable under the terms of Protocol 3. The 1979 Customs and
Excise Agreement (the 1979 Agreement) and the Customs and Excise Act
1993 (which may, by then, be amended and made somewhat broader in its
scope by the planned Customs and Excise Bill currently under development)
would appear to give sufficient means for Treasury to amend or replace
anything it needs to in the areas covered by the Agreement. However, this
is likely to involve a considerable increase in the amount of legislation
(and associated negotiations, research etc.), greater than anything seen in
recent years, and probably far more than that seen in preparation for the
advent of the European Single Market on 1st January 1993.

5

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of
natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC (General Data Protection Regulation)
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Given the ongoing impact of the 1979 Agreement, and the necessity of meeting
relevant international standards in trade and taxation, it is likely that a great many, if
not all, the measures adopted through the application and implementation of EU
measures will continue.
This includes –






1.c

export and trade controls (dual-use controls are currently derived from EU
law, but as the UK is also a member of the international grouping concerned
there is likely to be little or no change in effective control);
sanctions (where EU measures largely implement UN requirements and other
international commitments);
the control of such things as dangerous chemicals, drugs and explosives
precursors, endangered species etc., where international agreements or
standards apply;
the control of items which are unlawful on the UK or EU markets, such as
snus, former “legal highs” etc., where any slackening of transit or trading
controls would risk reputational damage;
the collection of trade statistics, which will continue to be important and will
presumably include trade with the EU post-Brexit.

UK High Court Ruling on the triggering of Article 50

On 3 November 2016 the High Court in London ruled that only Parliament has the authority
to trigger Article 50 of the Treaty on European Union (TEU), the legal route for the UK to
leave the EU – and that the Prime Minister could not utilise power under the Royal
Prerogative to achieve this. The Royal Prerogative allows the Government, on the
Sovereign’s behalf, to conduct foreign affairs and enter into international treaties. The
appeal is scheduled to be heard by the Supreme Court on 5-8 December 2016. It will be the
first time that the Supreme Court has sat in full since its creation in 2009. The Supreme
Court’s judgment on the appeal is not expected to be delivered until January 2017. The UK
Government has maintained it has the right to invoke Article 50, contrary to the High Court’s
judgment that any such step requires prior parliamentary approval.
The Chief Law Officers for the Scottish and Welsh governments have been granted
permission to intervene, broadening the case to potentially consider the role and status of
the devolved Parliaments. Alongside these judicial developments, the political argument for
allowing the Westminster Parliament a greater say, both in the triggering of Article 50, and
in the conduct of the negotiating process has gained traction.
However, the UK Government has stated that even if the Supreme Court upholds the
judgement of the High Court it still intends to trigger Article 50 by the end of March 2017. It
has been suggested that the UK Government is preparing a short Bill to be introduced into
Parliament to obtain consent to triggering Article 50 if the Supreme Court confirms that this
is necessary.
1.d

Conclusions & Action Plan

It is too early to determine in detail what legislative changes will be required. It must also
be borne in mind that the new relationship between the UK (including the Isle of Man) and
the EU will impact on what changes are made, and how they are carried out.
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Broadly speaking, however, EU legislation which applies in the Isle of Man falls under three
broad headings –


EU legislation directly applicable under Protocol 3, and not enacted under Isle of Man
statute – in some cases this directly applicable EU legislation may have been given
effect via the European Communities (Isle of Man) Act 1973 (“the 1973 Act”) but in
many cases it has not;



EU legislation applied (either through a Protocol 3 obligation, or partial obligation, or
applied voluntarily) under the 1973 Act;



EU legislation applied under other Isle of Man statute.

Subject to legal advice, legislation in the second and third category can remain in force,
subject to some modifications to the Manx law under which it is made. There may be
complications where this refers to definitions etc. elsewhere, but these problems could be
resolved.
The first category, however, is much more difficult to quantify and it is perhaps an
unpalatable truth that it is extremely difficult, if not impossible, to know exactly what EU
legislation is directly applicable to the Island by virtue of Protocol 3; and, in fact, it would
take a team of specialist lawyers to comb through the entire body of EU law to determine
what is wholly, or partially applicable in the Isle of Man.
Why is this important?
It is important for two reasons; firstly, because the UK’s plans for a Great Repeal Bill will
impact on how the Isle of Man plans to fill the gap left when Protocol 3 falls. For the UK, it
could be viewed as relatively straightforward. On the day of Brexit (for want of a better
phrase) the UK will copy over all EU law as it applies to any Member State on that date, and
can then repeal or replace it as it sees fit. There are likely to be problems as new EU
legislation comes into force, and these older standards are replaced, but EEA Member States
have a mechanism for incorporating new/amended (primarily Single Market related) law into
their own statutes (because EU law does not directly apply to them) and so the UK may
come up with a similar mechanism, depending on the nature of its new relationship with the
EU.
With the current state of knowledge of the UK Government’s intentions, what seems to be
likely is that the UK Act will simply state that EU law applicable to the UK on the date of
Brexit will continue in force, until repealed or replaced, and will not elaborate on the detail.
This may cause the Isle of Man a problem in that it cannot be said with any certainty what
EU law applies in the Isle of Man, on the date of Brexit. To include a clause similar to that
envisaged in the UK Act would mean proposing that an essentially undefined range of EU
law would apply to the Island as domestic IOM law from the date of Brexit.
It is also important because it introduces some question marks over legal certainty or the
legality of importing legislation into the Isle of Man, when there is no clear certainty as to
what applies. The alternative, however, of naming and incorporating a list of all the EU
legislation which is applicable would not be practical; it would certainly be an incomplete list
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of the EU legislation that currently applies to the Island and the process would likely be
extremely resource intensive.
In addition, if and when the 1973 Act is repealed it will be essential to ensure that the
secondary legislation made under it, for example in respect of international sanctions, is
preserved in effect.
Action Plan – how are we proposing that we deal with this?
Although firm proposals cannot be put forward at this stage, it is suggested that either the
1973 Act is amended or a Repeal Bill similar to that in the UK is introduced. The second
option would appear to be more clear and sensible.
The policy areas most affected are identified in Appendix 1.
For policy areas falling outside Protocol 3 Departments can begin to assess and plan. In the
next phase of work all Departments will be invited to set out what they would need to do.
Not in detail, but sufficient to provide an idea of the scale of legislation drafting that may be
required, and what may need to slot into the Government’s timetable for primary legislation.
For policy areas falling within (or partially) within Protocol 3, or areas normally applied under
the 1973 Act, it is suggested that –
1. The 1973 Act should continue to be used until it is repealed (for example, in
respect of the implementation of EU sanctions measures and the
implementation of EU intellectual property legislation to maintain the Island’s
IP legislation in line with that of the UK).
2. A Repeal Bill be considered – and discussions should be held with the UK with
a view to establishing whether, or to what extent, an IOM Bill could be
modelled on, or possibly reference, the UK Bill.
3. Customs and DEFA primary law may need to be altered to allow for voluntary
adoption of EU standards to continue to be able to trade goods to EU
Member States. Customs and DEFA to liaise with counterparts in the UK, as
part of the Cabinet Office exercise, to prepare for Brexit.
4. Slots will be identified for a Bill – or potentially other Bills, such as the new
Customs Act – to accommodate these changes.
At this stage, further work may well be abortive, but a more detailed assessment of the
impact of Brexit will be undertaken, as more detail of the manner of withdrawal, and the
new relationship, comes to light.
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2 - New UK/EU relationship & IoM/EU relationship
2a

The Theory of Economic Integration – an overview

In order to set the UK’s withdrawal from the EU into some broader context, it is perhaps
helpful to consider the way in which it has become more deeply integrated with its EU (and
European Free Trade Association (EFTA) prior to that) partners over the last fifty years.
Although definitions vary, broadly speaking various theories of economic integration outline
how, for a number of either political, economic or social reasons, States enter into different
types of relationships with other States, resulting in varying levels of economic integration.
These stages are often set out as follows –







Free Trade Agreement
Customs Union
Common/Single Market
Economic/Monetary Union
Fiscal Union
Political Union

Again, definitions vary, but the stages of economic integration, one building on the other,
can be broadly defined as follows –
Free Trade
Agreement
(creates a Free
Trade Area)

A Free Trade Agreement (FTA) is a treaty between two or more countries
or trading blocs that reduces, but does not necessarily eliminate, barriers
to trade and investment. WTO rules allow its member states to sign FTAs
granting each other preferential market access, subject to certain
conditions. FTAs usually cover agreements to reduce tariffs and other
restrictions to trade on goods and, to a lesser extent, services6.

Customs Union

An agreement between two or more countries to remove customs barriers
and reduce or eliminate external customs duties on mutual trade.
A common external tariff (CET) must be introduced when a group of
countries forms a customs union. The same customs duties, import
quotas, preferences or other non-tariff barriers to trade apply to all goods
entering the area, regardless of which country within the area they are
entering.7

Common/Single
Market

A single market is a common trade area that extends beyond the deepest
and most comprehensive Free Trade Agreements. It works to remove all
regulatory obstacles to the free movement of capital, people, goods and
services. It stimulates competition and trade, improves economic
efficiency and helps to lower prices. The EU’s Single Market is the largest
in the world.

Economic Union

Economic Union is a term applied to a trading bloc that has both a
common market between members, and a common trade policy towards
non-members, but where members are free to pursue independent
macro-economic policies.

6

UK Cabinet Office paper entitled “Alternatives to Membership: possible models for the United Kingdom outside
the European Union”
7
Ibid
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Monetary Union

Monetary union is the first major step towards macro-economic
integration, and enables economies to converge even more closely.
Monetary union involves scrapping individual currencies, and adopting a
single, shared currency, such as the Euro. This means that there is a
common exchange rate, a common monetary policy, including interest
rates and the regulation of the quantity of money, and a single central
bank, such as the European Central Bank.

Fiscal Union

A fiscal union is an agreement to harmonise tax rates, to establish
common levels of public sector spending and borrowing, and jointly agree
national budget deficits or surpluses. The majority of EU states agreed
a fiscal compact in early 2012, which is a less binding version of a full
fiscal union.

It is, therefore, helpful to view economic integration as a continuous process, and one which
the EU has been undergoing since the 1950s, but one with which the UK has been less
comfortable.
The European Union
When set against the above, the process of economic integration in the EU has, in practice,
demonstrated that the Member States of the EU have been moving progressively from stage
to stage, with the various treaties – Treaties of Rome, Single European Market Act,
Maastricht and Lisbon – setting the parameters (the policy areas, and the institutions and
decision making processes) for the deeper relationship between them.
The United Kingdom
The United Kingdom joined the EEC in 1973. The EEC was by that stage a common market
– a customs union – , where common rules were being agreed and policies harmonised, and
it was on its way to completing the Single Market, in which the UK was instrumental.
Following the creation of the Single Market, the EU agreed in 1991 (Maastricht Treaty) to
progress further, to develop a common currency, exchange rate, and harmonise rules
further. This, it could be said, is where the UK and the ‘EU project’ began to diverge.
Although initially a participant in the ERM (Exchange Rate Mechanism) the UK left the ERM,
and opted to remain outside of the Eurozone. Further political and institutional integration
outlined in the Lisbon Treaty also saw the UK deciding to opt out of certain provisions
relating to justice and home affairs.
In essence, the process of European integration continued at two speeds, with the UK
opting out of major initiatives such as the euro and Schengen.
The Isle of Man
When the UK joined the EU (or EEC as it was then), the Isle of Man chose not to follow. It
effectively decided to participate in the Customs Union element – and by extension, was
therefore part of the Free Trade Agreement as well – but, with the exception of value added
tax (VAT) and other of the indirect taxes covered by the Customs and Excise Agreement
between the Island and the UK, the Island did not wish to be drawn into the
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Common/Single Market in its fuller sense, which included the requirement to harmonise
rules relating across a whole range of issues.
EU legislation applying to the Isle of Man is therefore limited to rules relating to VAT and
certain other indirect taxes, customs matters and quantitative restrictions, including the
common external tariff. This relationship is static, and so further integration at EU level did
not alter the Island’s relationship with the EU as a whole.
2b. The UK Position
A new relationship - what does the UK want?
For the European Union, the process of integration has slowed, and may well be showing
signs of having reached its high-water mark. It is likely, however, that work will continue
amongst the Member States to complete the Single Market, especially in respect of services,
and in terms of addressing new issues flowing from modern digital services. In addition,
work continues in respect of economic and fiscal integration between the members of the
Eurozone.
The UK has voted to withdraw from the EU. It is not clear what, exactly, the UK’s policy in
terms of its future relationship with the EU will be, as the Vote Leave campaign did not set
out a clear vision for the post-referendum era.
The rhetoric of the campaign focused on three issues –




Sovereignty – law-making should be carried out in the UK, not at EU level;
Budget – UK should not pay into the EU budget; and
Immigration – the UK should be able to limit immigration from the EU.

These are essentially the negative factors – in other words, elements of the UK’s EU
membership which were unpopular.
On a more positive note, the Vote Leave campaign identified the opportunity of entering into
numerous trade deals with emerging economies, following a breakaway from the EU, where
it is the role of the Commission to negotiate on behalf of the EU as a whole.
What options are open to the UK?
Considering the different levels of economic integration set out above, it is unlikely that the
UK would seek to participate in monetary union, so this can be disregarded.
Similarly, to participate in economic union would require allowing the European Union to
continue to set trade policy, and the Commission to carry out the necessary negotiations. As
with monetary union, it would represent a deeper relationship than the UK is likely to want,
and so can also be disregarded. However, if access to the Single Market is maintained, the
trade policies of the EU will continue to have an impact, albeit indirectly, and impose
restrictions on the freedom of negotiation in discussions with non-EU trading partners due to
having to have, for example, a common external tariff with the EU (as is the case with
Turkey, which has a customs union with the EU). Furthermore, as a major trading partner
and customer for UK goods and services, it seems inevitable that UK policies would have to
be framed in the light of EU requirements.
The Single Market – and access to it – remains an attractive prospect, but only countries
which are members of the European Union itself (and remember, the UK has voted to leave
the EU, so this isn’t an option) – or are signatories to the European Economic Area
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Agreement (EEA) (that is to say, the EU on the one hand, and the Member States of the
European Free Trade Area Agreement, on the other) – have preferential or tariff free access
to the Single Market. And, of course, this access comes with a price. Payments are made
into the EU budget, all decisions on the functioning the Single Market are made at EU level,
and, free movement of people is one of the underpinning principles of the Single Market. In
other words, all of the negative factors associated with the EU identified by the Vote Leave
campaign are features of EEA/Single Market membership.
The UK may seek to be part of the customs union, but this generally applies only to
goods, and restricts the ability to negotiate with third countries – simply because to be
included within the Customs Union means acceptance of, and application of, the Common
External Tariff. This proposition could be likened to that of the Isle of Man now. The
Island has no control over the duty-rates and restrictions imposed on trade with non-EU
countries, because the rates and rules are a set by others (the EU and UK).
The remaining option is a Free Trade Agreement, which would need to be negotiated
afresh. Some argue that because the UK would come at it from the point of view of existing
tariff free trade and full adherence to the standards of the Single Market already adopted
across the EU, there could be some additional concessions or additional access given to the
UK. Others argue that those trying to hold the remainder of the EU together will likely give
little concession to the UK in order to deter other Member States from following suit.
Broadly speaking, therefore, the UK appears to be left with little option other than to
negotiate a comprehensive Free Trade Agreement. It may attempt to include some form of
enhanced market access in terms of provision of services – and especially financial services
– on the basis that it already complies fully with EU law, and will do, up until the point at
which it leaves. This would be subject to negotiation and agreement with other Member
States.
Isle of Man engagement with UK Government
The UK is still in the process of developing its own position in relation to its preferred future
relationship with the EU, and the Department for Exiting the EU (DExEU) was established to
carry forward this work. The Cabinet Office, in co-ordination with officials within the DExEU,
contacted the Isle of Man Government very soon after the referendum, in order to establish
the appropriate channels for ongoing dialogue, and this dialogue included the other Crown
Dependencies. DExEU is currently co-ordinating an exercise spanning the whole of the UK
Government to address the legal and policy implications of the UK leaving the EU, across
policy areas, and for several different scenarios. The Isle of Man has been invited to identify
its key priority areas which it did in August
These priorities are being fed into the overall UK policy process, and are underpinning
further discussions.
The result has been direct communication between the relevant Departments in the Isle of
Man and their counterparts in the UK, and this is being co-ordinated from the Isle of Man by
the External Relations Directorate of the Cabinet Office, and the EU Advisory Group. At this
stage, the discussions are of a technical nature, and the implications of the UK’s withdrawal
are being fed in to the DExEU which will be presenting the various policy options to UK
Ministers, prior to the UK developing its own position.
This engagement follows on from the Island’s participation in the UK Balance of
Competences Review (2013/14) and the production of the more recent Council of Ministers’
first and second interim reports, which have been useful to UK Government Departments in
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understanding the Island’s position. In addition, the Isle of Man Government has provided
input into House of Commons inquiries by the Foreign Affairs Committee, and by the Justice
Committee, in relation to the impact of the UK’s withdrawal from the EU on the Island.
(https://www.gov.im/media/1352410/submission-to-the-foreign-affairs-committee-on-thewithdrawal-of-the-uk-from-the-eu.pdf).
This positive and constructive dialogue ensures that the Island’s position is clearly set out,
and understood, and ensures that the UK Government is aware of the implications for the
Island of its withdrawal, as it seeks to develop its negotiating position.

So where does this leave the Isle of Man?
The Isle of Man Government has indicated that it would wish to retain the ability to trade
freely in goods with the EU, and that it would also wish to maintain some ability for people
to move freely between the Isle of Man and the EU.
However, if the Island wishes to maintain its status as a Crown Dependency and to continue
to trade freely with the UK, then it must accept the choices made by the UK in its own right.
To do any different would require a break from the UK and this would not make sense, as
the UK is the Island’s primary market, and there are strong social and political bonds
between the Isle of Man and the UK.
However, the Isle of Man does have some measure of flexibility, in that it can choose
whether or not accept all or some, or none of the access sought by the UK (and the
obligations in relation to the EU associated with such access) – subject of course to
negotiation and agreement by the EU.
But to replicate the current arrangements exactly would mean remaining within the Customs
Union. This could be problematic because, as discussed above, it is possible that this is not
what the UK is seeking. It is highly unlikely that the Isle of Man could negotiate any
separate or different relationship – in terms of Customs Union with the EU – than the UK.
So, while the Isle of Man may wish to retain the ability to trade freely with the EU, the
future position may differ, strictly speaking, from the terms set out in Protocol 3, which
effectively allows for the inclusion of the Island within the EU Customs Union, and requires
that EU rules on external tariffs and quotas are applied (a further quid pro quo is the
application of EU rules on animal and plant health, and certain state aid rules – see section
1b on legal implications for further detail).
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3 – Opportunities & risks
3.a – Introduction - The Referendum debate
Leave
During the course of the Referendum, the Vote Leave campaign espoused the benefits of
the UK leaving the EU, centred on four key arguments, three of them essentially ‘negative’
features of continued EU membership, and the fourth, a ‘positive’ advantage which might be
gained by leaving.
The negatives of EU membership were –




The UK Parliament at Westminster had lost a degree of sovereignty, and this
represented a democratic deficit;
The UK was not able to control its borders, and too many workers from the EU had
taken advantage of the freedom to move to the UK to take up work; and
UK contributions to the EU budget were too high and the UK did not benefit from this
contribution to a satisfactory level

The positive of leaving, was stated to be –


The UK would no longer be constrained by the restrictions of EU trade policy, and
would therefore be able to enter into free trade agreements with some of the
world’s largest and fastest growing economies.

Remain
The Remain campaign, similarly, focused on the negatives, stressing that to leave the EU
would –




Curtail access to the Single Market
Reduce the UK’s international influence & security
Precipitate huge economic shocks and uncertainty

Even the Remain campaign did not address some of the broader benefits of European Union
Membership as a whole, avoiding the concepts of solidarity, social cohesion, political
stability, and protection of employment rights or human rights.
The positives of remaining were focused on – although not entirely confined to –


The economic benefits of inclusion within the Single Market

As was observed by many political commentators, the campaign was essentially a negative
one, with the Leave campaign pointing out the negatives attached to remaining a member,
and the Remain campaign focusing on the negative consequences of leaving.
Following the vote to leave, there was significant political turmoil, an instant devaluation of
the pound, although the severe economic shock and the contagion of euro-scepticism across
the rest of the EU has not, to date, materialised.
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The Isle of Man position
The Isle of Man is not part of the EU, and so the disadvantages of EU membership set out
by the Leave campaign did not apply to the Isle of Man. The sovereignty of Tynwald is not
significantly diminished as a result of the UK’s EU membership, the Island does not pay into
the EU budget, and it is able to limit migration – albeit indirectly – through controlling access
to employment and benefits.
The Leave supporters envisaged that the main ‘opportunity’ of leaving, would be to
negotiate a new free trade agreement with the EU ensuring access to the Single Market, and
also, further agreements with other fast-growing economies. The Isle of Man would be likely
to seek to be included within the scope of agreements between the UK and other countries,
rather than negotiate any agreements in its own right. Free Trade Agreements are discussed
in more detail in Section 4 of this report.
Tynwald debate/General election/local debate
In the immediate aftermath of the referendum, the then Chief Minister, Hon Allan Bell MHK,
called a debate of Tynwald which was held on Tuesday 28 June 2016. Honourable Members
noted the uncertainty that Brexit presented and individually highlighted the challenges they
considered would need to be overcome for the benefit of the Isle of Man. Of those Members
who expressed a positive or neutral view of Brexit, it was inferred that the result offered an
opportunity to look again at how certain sectors were run on the Isle of Man. The possibility
for new opportunities was cited, whilst others considered the positives and negatives as
fairly equally split.
The views of Tynwald Members will be important to the Isle of Man Government as the UK’s
negotiations move forward, as will the input of local industry representatives alongside the
wider business community and general public.
During the 2016 Isle of Man General Election reference to the impact of Brexit on the Isle of
Man was made in the manifestos of most candidates. A common theme throughout these
was a call to ensure that the Isle of Man Government’s voice was clearly heard by the United
Kingdom Government; with the shared goal of seeking the best possible outcome for both
residents and the economy.
Following the election, the new administration remained committed to taking forward a
strong programme of external engagement in the Brexit related work streams and
engagement at a political and official level has continued.
Isle of Man Government – internal consultation
As it did with the legislation template, the EU Advisory Group consulted all Government
Departments, Statutory Boards and Offices asking them to identify opportunities and risks
which may flow from the UK’s withdrawal from the EU. In addition, a request was also made
to identify which third countries might be targeted as priorities, should the Isle of Man be
able to be covered by future trade agreements entered into by the UK (see Section 4 of this
report).
It is not possible to be certain, at this stage, of the exact extent of each of the risks and
opportunities because the exact nature of the withdrawal agreement, as well as the nature
of the UK’s new relationship with the EU, remains unknown. It is becoming clear, however,
that the potential for what is being termed a ‘hard Brexit’ is increasing.
What is the point of this exercise?
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The relevance of assessing opportunities and risks at this stage is four-fold –
1. To begin to plan a strategy for dealing with opportunities & risks – to maximise the
opportunities, and to minimise or mitigate the risks – and to support work going
forward on subsequent interim reports;
2. To ensure that Tynwald, the public and business community are aware of the areas
which are potentially going to arise, and to seek their input;
3. To plan resource/workload allocations;
4. To inform external relations strategy – where and how to target engagement with
UK and other partners.
Summary
The ability of the Isle of Man to take advantage of the opportunities presented by the UK
withdrawing from the EU appears to be relatively marginal. In other words, there is no
significant or sizeable opportunity which is identified.
Similarly, the risks identified are linked to the weakening of the UK’s position, and as a
consequence, a similar weakening of the Isle of Man’s position is likely to occur. Very
broadly speaking, this can be broken into three broad headings –




Loss or reduction of access to the EU – this includes at a basic level, being outside
of customs union, and more broadly, limitation of access to the single market;
Reduced ability to ‘interact’ with the EU, which includes limitations on the free
movement of people (access to labour supply), transport links and other limitations;
Loss of UK influence within the EU, which will not only remove the Isle of Man’s key
supporter, but also remove the UK’s more liberal voice in terms of development of
new standards (such as tax standards).

What can be done?
External Relations
The Isle of Man Government International Relations Framework Document8 and supporting
strategy will need to evolve to reflect the current reality of the Island’s relationship with the
EU.
What cannot be underestimated is the additional work and resource which is going to be
required to be invested in reinforcing and supporting links with the UK – primarily in the UK
Cabinet Office, Department for Exiting the European Union (DEXEU) and Department of
International Trade, but also across all policy areas – in order to stay abreast of the
negotiations. In addition, relationships with other Member States and EU institutions will
need to be strengthened, when it is appropriate to do so, if the Isle of Man is to stay abreast
of developments at EU level.

Key areas
8

Isle of Man Government International Relations Framework Document, Cabinet Office, May 2015
https://www.gov.im/media/1347549/isle-of-man-government-international-relations-framework.pdf
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Key areas likely to be impacted by UK withdrawal from the EU are Customs & Excise Division
(and industries where VAT is a factor – notably Aircraft & Ship management), Agriculture &
Fisheries, and Intellectual Property. The relevant Government Departments will engage with
their counterparts in the UK to understand the withdrawal process, and the new
relationship, and to ensure Isle of Man priorities are understood, as the Island and the UK
are closely enmeshed in these areas.
Business
The Departments for Economic Development and Environment, Food and Agriculture will
continue to engage with industry partners to keep them informed, and also, to ascertain
where they see potential opportunities arising, in order that Government can support them
in exploiting them, as appropriate.
Public/Political engagement
The Council of Ministers has kept Tynwald Members and the public updated via periodic
reports on the impact and ongoing work in respect of the impact on the Island of the UK’s
withdrawal from the EU.
Further work
The Council of Ministers is keen to ensure that it engages with the business community to
protect the Island’s best interests in the months and years ahead, with the shared goal of
continuing to deliver a successful Isle of Man. Opportunities will be sought to liaise with
business representatives and establish a constructive dialogue with Government.
Following recent political statements by the UK Government, it appears that the UK will not
remain in the Single Market, accordingly it is likely to exit the EU Customs Union. In doing
so, the Isle of Man’s EU Customs Union access will also cease. As had been previously
noted, if the Isle of Man is taken out of the EU Customs Union, it is anticipated that trading
conditions could be more challenging for Island exporters of agricultural produce (including
fish) and manufactured goods into the EU.
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4 – Third Country Trade agreements
Introduction
As has been covered in Section 3 the main perceived opportunity for the UK of leaving the
European Union is the potential to negotiate Free Trade Agreements (FTAs) with other nonEU countries, such as the nations of the Commonwealth, the United States and some
emerging economies.
What is a Free Trade Agreement?
A Free Trade Agreement (FTA) – which might form the basis of a Free Trade Area between
two or more countries – can, as has been covered in section 2, be viewed as a stage in the
process of economic integration. The UK is, it would appear, travelling along a trajectory of
economic dis-engagement from the EU, and is likely to replace its current Single
Market/Economic Union model with a Free Trade Agreement. In terms of the Free Trade
Agreements which are likely to the negotiated by the UK, it is important to understand what
they are, how they will be agreed, and also, which countries will the UK view as being a
priority.
The definition of an FTA is essentially an agreement which seeks to increase trade and
investment and does this by removing barriers to trade, such as reducing or eliminating
tariffs and removing quotas on goods that can be exported or imported. Many FTAs also
address other barriers to trade, including:





Intellectual property protection;
Restrictions on foreign service providers;
Government procurement policies that favour domestic industry;
Customs procedures.

Each FTA is negotiated separately and while there are common elements, each reflects the
negotiating powers and the particular issues of the countries involved. As such, each is
slightly different and care needs to be taken when identifying opportunities.
Customs & Excise duties, tariffs, quotas and trade
When goods are imported or exported from one country to another, they are normally
subject to customs duties. Tariffs, also known as export taxes, are a form of customs duty,
and the tariff is usually imposed by the importer but can also apply to exports. Tariffs can be
used to protect domestic industries from foreign competitors and also to raise revenue. The
tariff can be calculated on the basis of value, size or other attributes (e.g. the engine size of
a car).
Excise duties apply to certain types of goods, and so are applied on goods which are
produced and sold domestically, and are typically applied to alcohol, tobacco, and fuels.
These do not, therefore, relate to trade.
Quotas may also be imposed on imports of certain goods, which will again reduce or restrict
the amount of particular goods which are imported into a country.
In addition, measures known as ‘anti-dumping’ controls will impose a tariff on a particular
type of good which is imported from a particular country which may be being sold by that
country at an artificially low price, in order to maintain domestic production levels, or to
keep prices high in the domestic market.
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Other non-tariff barriers
Countries may seek to protect their domestic markets in other ways than imposing tariffs,
quotas or other duties. Such measures include local standards which may apply to products
sold in the country, domestic subsidies which make foreign imported products less attractive
to purchase, and the application of bureaucratic processes (“red tape”) to the importation of
foreign products.
This is where the EU’s Single Market differs from a less comprehensive free trade
agreement. Prior to the establishment of the Single Market, the EU had already eliminated
tariffs, quota and duties for trade between Member States but the creation of the Single
Market, in which the UK played a key role, led to the removal of any remaining barriers to
trade between the Member States.
An example of a non-tariff barrier to trade in the EU was the German beer purity laws which
stipulated the manner in which beer had to be brewed if it was to be sold in Germany.
These laws had the effect of excluding other (mostly non-German) beers from being sold in
Germany, and they had to be repealed because they were deemed to be a barrier to trade
and incompatible with the Single Market.
It is because of the need to avoid artificial barriers to trade within the Single Market that the
manner in which products are made, packaged, labelled, and tested is standardised across
all EU Member States.
Common External Tariff
The abolition of tariffs in a common or single market is the follow on from a customs union,
and in order to form a customs union, there must a common external tariff. This ensures
that countries outside of the customs union are not able to negotiate more favourable trade
terms with one of the partners, and then export their goods via that country, into the whole
customs/free trade area.
Third Country Free Trade Agreements (FTAs) – Isle of Man priorities
There needs to be a distinction between the need to liberalise trade in goods and ability to
provide services. The Isle of Man’s economy, as with most modern western European
economies, is predominantly service-based, and so the liberalisation in trade in goods, whilst
important, is less important than the ability to trade in services.
Government Departments, Boards and Offices were asked if they could identify countries
with which they would consider of potential interest in any future Third Country FTAs.
Responses cited the most important as being China/Hong Kong, the Middle East (UAE,
Qatar, Saudi Arabia, Bahrain) and South Africa. Countries mentioned as of growing
importance included the USA, Singapore, Canada, Latin America (Uruguay, Chile, Brazil,
Panama) and Israel. Countries considered of longer term future importance were India and
Iran.
Existing trade barriers vary by country, product and service, and responses cited the
possibility that the Isle of Man might consider extension of future agreements subsequently
negotiated by the UK at a future juncture.
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Why doesn’t the Isle of Man negotiate its own trade deals?
The Isle of Man is an internally self-governing dependency of the British Crown. The Island
is a territory for whose international relations the United Kingdom is responsible in
international law. As such, it cannot negotiate its own trade deals or enter into agreements
with other countries in its own right.
Whilst the Isle of Man could, in theory, negotiate such agreements in its own right, it would
need to do so on the basis of entrustment from the UK. In addition, there are a number of
practical reasons why it might be very difficult to do so.


The Isle of Man, even if it were entrusted to do so, is not able at present to conclude
Free Trade Agreements with third countries because it remains bound by its EU
obligations as set out in Protocol 3. This means that as the Island is still part of the
EU’s customs union, it is required to apply the EU’s Common External Tariff which
itself reflects the EU trade agreements with third countries. If the Isle of Man was to
negotiate Free Trade Agreements with other countries there is also a possibility that
doing so would be against EU law, which could result in the UK being subject to
challenge in the European Court of Justice, if the UK were to grant the Island such
entrustment.



From a practical perspective, it is also not possible for the Isle of Man to negotiate
different tariffs (from the UK) whilst retaining its current Customs and Excise
Agreement with the UK; and, similarly, it is not possible to negotiate tariff reductions
with third countries whilst remaining within the EU’s customs union (as is the case
until the UK has left the EU).



From a financial perspective, the negotiation of trade agreements often proves to be
lengthy and complex – the Isle of Man does not currently have available the
necessary expertise to undertake such independent negotiations, and this expertise
would be costly to acquire. In addition, Free Trade Agreements deal primarily with
tariffs and quotas as they apply to goods. The Isle of Man is a small economy which
trades, primarily, in services. It must be accepted that Isle of Man would find it
difficult to secure favourable trade deals with other, much larger, economies, for
which the benefits of entering into such a deal would be minimal.

For these reasons, it is not considered viable, or indeed possible, for the Isle of Man to
independently negotiate its own high-level trade deals.
The importance of the UK
As a sovereign State Party, and the country responsible for the Isle of Man’s international
relations, the UK is of central importance to any future trading relationships.
Whilst the UK may be able to negotiate trade agreements for post-Brexit, it cannot conclude
new trade deals whilst still an EU Member State. However, those agreements that it secures
in the future may be considered for extension to the Island, should this be the desire of the
Government and Tynwald if considered to be in the Island’s commercial interest.
Indeed, it is likely to be the case that where such agreements include goods, and in line
with the provisions of the Customs and Excise Agreement 1979 which makes the UK and
Isle of Man a single indirect tax area, it would not be feasible for the Isle of Man not to be
included. The UK would, therefore, be negotiating as a bloc, including the Island.
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The UK Department for International Trade, led by the Secretary of State, Rt. Hon Liam Fox
MP, is responsible for promoting British trade across the world. The Department’s role is to
develop, coordinate and deliver a new trade and investment policy to promote British
business across the globe. This includes developing and negotiating free trade agreements
and market access deals with non-EU countries, negotiating pluri-lateral trade deals
(focused on specific sectors or products), providing operational support for exports and
facilitating inward and outward investment.
The UK and Isle of Man continue to be in regular dialogue on all matters related to the UK’s
decision to leave the European Union. International trade matters form an area of work
currently being considered by the European Union Advisory Group, which is monitoring and
responding to emerging developments.

5 – Next steps
The EU Advisory Group will continue to proceed with its work on the work strands identified,
reporting periodically to the Council of Ministers, and providing further interim reports.
Further detailed work will be carried out by Government Departments and the Attorney
General’s Chambers to set out the legal changes which are likely to be required.
The Crown and External Relations Directorate will continue to co-ordinate and support
engagement and interaction with the UK Government, including politicians and officers, in
order to ensure that the Isle of Man position is understood as the UK policy develops.
The threats and opportunities presented by Brexit will be developed in more detail, and
more work will be undertaken on scenario planning for the various different options the UK
may choose to follow.
The Isle of Man Government will also seek to develop links with the new Department for
International Trade to ensure that the Island is included in new trade agreements where
appropriate and beneficial.
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Appendix 1 – Summary of Policy Areas impacted (by Department)
Area
EU Legislation directly
applicable under
Protocol 3 & section
2(1) of the 1973 Act

Policy area & Department
Customs (C&E)
Anti-Dumping (C&E)
Exemption for small consignments (C&E)
Trade in Drug Precursors (C&E)
Duty Free (C&E)
Mutual Assistance between Customs Authorities (C&E)
Aquatic Animal Health (DEFA)

Regulations made under
section 2B due to
Protocol 3 obligation or
flowing from Orders
made under to under
section 2A

Sanctions Regulations(CO)
Wire Transfers Regulations (CO)
Animal Welfare (DEFA)
Food Hygiene (DEFA)
Food Information (DEFA)
Animal By-Products (DEFA)
BSE (DEFA)
Sea Fisheries (Buyers & Sellers) (DEFA)
IP copyrights, patents & design rights (computer
programmes, semiconductors, veterinary &
medicinal/pharmaceuticals) (DED)

Orders made voluntarily
under section 2A of the
1973 Act

Customs (REACH (chemicals) & customs aspects of IP)
IP (Treasury Corporate Strategy)
Sanctions Orders (numerous) (CO)
Wire Transfers Orders (CO)
Food safety, & hygiene & labelling/info, Animal by-Products,
BSE (DEFA Env.)
IP copyright, patents & design (semiconductors, computer
programs, copyright, veterinary & medicinal &
pharmaceutical, trade marks) (DED)

Isle of Man legislation
modelled on UK law,
which itself implements
EU law

Customs (REACH, Freeport regs, applied UK export control
orders, explosives precursors, Seal products, cat & dog fur,
reviews and appeals regs) (Treasury, Customs and
Excise) and customs port security (DOI)
Equal treatment of men & women in pensions
(Treasury Social Security)
Data Protection Act 2002 (and proposed new Act)
(Treasury/CO)
Food Act (modelled on UK leg/EU rules) (DEFA – Env.)
Plant Health Forestry Order (DEFA – forestry)
Shipping – miscellaneous provisions (DED – IOMSR)
Aircraft – miscellaneous provisions (DED – Aircraft) –
IP (Copyright, Design Right) (DED – IP)
Medical/Health etc mirrors UK (recognition of professional
qualifications, drugs etc) (DHSC)
FSA rules, collective investments etc. (FSA)
Telecoms & Broadcasting (imported UK leg,) (CC)
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Isle of Man legislation
modelled on EU law &
made under IoM
primary legislation (as
good practice)

Mutual Assistance & Recovery (MARD) (C&E)
Beneficial Ownership Act 2012 (and Bill 2017) - EU influence
(Treasury CS)
Designated Businesses (FSA)
Depositors Compensation (Treasury)
Animal & by-Products, Animal Health, BSE, Pigs (records),
Salmon disease, sheep & goats (records), rabies, Fertilisers
(bone meal) Plant health (DEFA – agriculture)
Sea Fisheries (log books & technical measures) (DEFA –
fisheries)
Aviation security (DED – aircraft)
Insurance regs & code for insurers , retirement benefits
(FSA) not significant impact

Isle of Man legislation
enacted to ensure
equivalence with EU
rules

Port Security measures to comply with UK/EU Customs
legislation (DOI)
Companies law, AML/CFT, Banking & financial services
(Treasury CS) (EU influence)
Animal Health (DEFA - Agriculture)
Food safety/standards, nutrition claims, ice-cream etc.
(DEFA – environment)
Sea fisheries (imports, net size, catch size & species specific
by-laws (DEFA – fisheries)
Endangered species/Ash dieback (DEFA – forestry)
IP – copyright act (DED – IP)
Equality Bill (DED employment)
Terrorism Act (some references to EU leg.) (DHA) Payment
Services (FSA) to comply with DEPA regs
Auditors (FSA)
AML/CFT (GSC – will review when it redrafts provisions)

Other - EU legislation
applicable in the Isle of
Man, not under Isle of
Man statute (UK law,
extended to cover IOM)
or where reference is
made to it

Customs and Excise Agreement – underpins IOM VAT
law
VAT, excise duties, export of cultural goods, drugs
precursors, timber, Intrastat
Plant varieties, seeds, plant breeders (under UK statute)
(DEFA – agriculture)
Shellfish sampling (DEFA fisheries)
Air navigation, air security (UK legislation) (DED –
aircraft)
Design rights, Trade Marks, Patents (UK Acts) (DED – IP)
Broadcasting, Communications (UK Acts) (CC)

32

Appendix 2 – Worked Examples

Agriculture, Fish
(e.g. Scallops)

Protocol 3

EU Customs
Union

▪ EU
legislation
applies and
requires IOM
compliance.

▪ Comply (as is
currently the
case) to access
the world’s
largest economic
zone.

▪ No barriers
to trade etc.
access for
IOM
agricultural
goods.

▪ The Isle of Man,
by virtue of its
Customs and
Excise Agreement
with the United
Kingdom and
European law, is
treated as part of
the UK and
European Union
for Customs,
Excise and Value
Added Tax
purposes.

Single Market
(but not
Customs)
E.g. Norway
▪ Able to
negotiate trade
deals
independently of
the EU.
▪ Required to
implement SM
policy, but no
representation in
setting rules.
▪ Must comply
with rules of
origin for exports
to the EU and
subject to EU
anti-dumping
measures.
▪ Norway itself is
outside the EU
Single Market for
agricultural
produce. Under
an arrangement
like Norway’s, a
number of
foodstuffs could
be liable to
tariffs.

FTA

WTO

▪ The efficacy of
any FTA
arrangement
would depend
on detail, and
the feasibility of
whether the
IOM would be in
a sufficiently
strong
negotiating
position to
stipulate
preferred terms.

▪ WTO terms offer
less favourable
Single Market
Access. A
“Common
external tariff” is
applied (except to
those that have
negotiated a
preferential trade
agreement)
E.g. dairy tariffs
averaged 36.1 per
cent in 2014.

▪ The IOM may
seek to have the
option of any
newly
negotiated UK
trade
agreements
extended to it,
given the
challenges (and
possibly lack of
entrustment)
involved in
trying to
negotiate its
own.

▪ Foodstuffs
exported to the
EU must still meet
EU product
standards.

Factors in
Production

▪ Compliance
with the
“Fisheries
Management
Agreement”
(FMA) may
require
amendment
of IOM laws to
keep
definitions in
line with
references to
EU
regulations,
for ease of
trade.

Production
Standards

External
Factors

▪ The EU’s “PDO”
(Protected
Designation of
Origin) mark, as
issued to Manx
Queenies, is likely
to fall upon
Brexit. Plans for a
‘British protected
food name
status’, have been
mooted in the UK.

▪ Levels of
sustainable
marine stock

▪ IOM Meats
holds the British
Retail
Consortium’s
(BRC) AA
certification. The
BRC audits food
facilities to
ensure
compliance with
stringent global
(i.e. not just EU)
safety standards.

▪ Market
demand
▪ Price of
imported feed
(where
applicable)

Machined
component for
use in
aerospace

Protocol 3

EU Customs
Union

▪ EU
legislation
applies and
requires IOM
compliance.

▪ As above.

▪ No barriers
to trade etc.
access for
IOM
manufactured
goods.

Single Market
(but not
Customs)
E.g. Norway
▪ Being outside
the EU’s Customs
Union means
that all trade in
goods to the
EU is subject to
customs
procedures, such
as the origin of
components in
exports (“rules of
origin”).
▪ To benefit from
preferential
rates,
Norwegian
exporters have to
provide
documentary
evidence proving
products are
made inside the
EEA, or comply
with productspecific rules.

FTA

WTO

Factors in
Production

Production
Standards

External
Factors

▪ As above.

▪ Whilst the UK’s
membership of
the WTO extends
to the IOM;
further legal
opinion is
required
regarding WTO
obligations and
regulatory
compliance.

▪ Availability
of skilled
engineering
staff, i.e.
immigration
policy in a
post-EU Free
Movement of
People era.
(TBA)

▪ Aerospace
components need
to meet strict
international
conventions –
appropriate EU
standards also
need to be
observed e.g.
technical civil
aviation
requirements.

▪ Market
demand
▪ Stock levels
▪ Intake of
skilled/local
aerospace
apprentices

▪ Many goods
manufactured
in the Isle of
Man – e.g.
aerospace and
high-precision
engineering –
are
components
destined for
inclusion
within other
products. As
such, if the UK
and Isle of
Man are both
outside the
single market,
the likelihood
is that
“Certificates

▪ If the IOM was
not tied to EU
standards (e.g.
REACH*
standards on the
import,
manufacture and
use of chemicals
within the EU)
flexibility may
arise regarding
use of certain
components.
*The REACH
standard has
outlawed (in the
EU) many standard
chemicals used in
the manufacturing
process for
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Manufactured
product
(components
made
elsewhere)

▪ As above.

EU Customs
Union

▪ As above.

Single Market
(but not
Customs)
E.g. Norway
▪ As above.

FTA

▪ As above.

▪ As above.

WTO

▪ As above.

Factors in
Production

Production
Standards

of Origin” will
be required
for UK/Isle of
Man products
destined for
the EU, and
may
ultimately be
subject to
tariffs, quotas
etc.

engineering.

▪ As above.

▪ Trade with
China, USA and
Commonwealth
countries; whilst
not subject to EU
standards may
have varying local
specifications to
be met.

▪ Goods
exported to
the EU must
still meet EU
product
standards.

External
Factors

▪ Market
demand
▪ Stock levels
▪ Import costs
of component
materials into
the IOM.
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