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decision making process. Where relevant, the personal data has been redacted from the 
information provided to you. 

We have also applied an exemption under s20 of FOI Act for information that is in the file but it is 
reasonably accessible to you by other means; please see the links below for the relevant Summary 
of the Proceedings of the Council of Ministers (“Council”) in respect of this planning application: 

 Paper 166/11 – Summary – May 2011 
https://www.gov.im/media/630569/may2011cominreport.pdf 

 Paper 216/11 – Summary June 2011 
https://www.gov.im/media/630563/june2011cominreport.pdf 

 Paper 257/11 – Summary July 2011 
https://www.gov.im/media/630557/july2011cominreport.pdf 

 Paper 340/11 – Summary October 2011 
https://www.gov.im/media/630551/summaryofproceedingsofthecounci.pdf 

 Papers 378/11, 379/11 & 410/11 – Summary November/December 2011 
https://www.gov.im/media/630545/summaryofproceedingsofthecounci1.pdf 

Qualified exemption 

The processing period for this request was extended to allow us to consider whether a number of 
qualified exemptions were engaged under the FOI Act, particularly s34(1)(b)(ii) and (iii) 
Formulation of policy, s35 (a)(b)&(c) Conduct of public business and s40 Legal professional 
privilege.  Having applied the Public Interest test on s34(1)(b)(ii) and (iii) the result was in favour of 
releasing the applicable information in this case. 

We have withheld information under part 2, paragraph 2 of the Code, Internal discussion and 
advice, and s35(a)(b)&(c) of the Act, Conduct of public business; where proceedings, internal 
options and provision of advice would be likely to prejudice the work and effective conduct of 
business within the Council, and inhibit free and frank discussions. 

Section 35(a)(b)&(c) of the Act is a qualified exemption and therefore it is subject to the public 
interest test. In carrying out the public interest test we have engaged and considered each 
subsection in the following: 

Factors in favour of disclosure  

 There is a public interest in the accountability and transparency of this decision process and 
how the outcome was reached for this Planning Appeal through Council of Ministers. 

 There is a public interest in how this planning application was considered, the appeal 
determined and that it was subsequently drawn to a decision in 2011. 

 There is a public interest in knowing what information was made available to what party to 
base such a decision on. 

Factors in favour of maintaining the exemption 

 There is a strong inherent public interest that any undue restraints imposed on this process 
potentially risks salient points relevant to the discussion being omitted. 
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 There is a public interest in the Council having open and candid dialogue with consideration 
of all perspectives and the ability to explore the less obvious lines of discussion. 

 There is a need to respect and maintain the requirement to consider and determine a fair, 
balanced and objective decision process for future planning applications. 

 
We have assessed the weighting and the balance of public interest under paragraph 3.4(c) of the 
Freedom of Information Act 2015 Code of Practice and have determined that release would 
prejudice the ability of the Council to have full, frank, open and balanced discussions when 
considering matters referred to it.  On that basis we have concluded that the weighting given to this 
argument in favour of maintaining the exemption outweighs that in favour of disclosure. 

Finally we have withheld information under part 2 paragraph 4(d) of the Code and s40 of the FOI 
Act, where a claim to legal professional privilege could be made in legal proceedings. This is on the 
basis that the advice sought was from a legal adviser acting in the capacity of a legal adviser and in 
respect of confidential information.  

Section 40 of the FOI Act is a qualified exemption and therefore it is subject to the public interest 
test. In carrying out the public interest test we have considered the following: 

Factors in favour of disclosure  

 There is a public interest in the accountability and transparency of this decision process 
and how it was reached for this Planning Appeal. 

 There is a public interest in knowing if Council adhered to legal advice supplied. 
 There is a public interest in knowing what information was made available to what party 

to base such decisions on. 

Factors in favour of maintaining the exemption 

 There is a strong inherent public interest in the principle of legal privilege including the 
concept behind it, which is to ensure frankness between the lawyer and client (in this 
case the client is the Council) which also serves the wider administration of justice for 
the Planning Appeal processes. 

 There is a public interest in the Council, being able to seek legal advice on any matter 
that enables then to be fully informed, without the detail on which advice was sort then 
being publicly available. 

 Legal advisers must be able to present the full picture of advice to their clients, including 
presenting arguments for and against a particular view, especially with respect to 
Planning Appeals and the processes involved therein. 

In determining the information to be released in respect of this request we have assessed the 
weighting and the balance of public interest under paragraph s3.4(c) of the Freedom of Information 
Act 2015 - Code of Practice. We have determined that release would prejudice the relationship 
between the Council and its legal advisers and the ability to provide balanced advice to Council in 
order to make fully informed decisions when considering matters referred to it.  On that basis we 
have concluded that the weighting given to this argument in favour of maintaining the exemption 
outweighs that in favour of disclosure. 
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We are aware of a later planning appeal, and information on the same scheme, that was circulated 
to all interested parties at the relevant time.  We have not included these in this response as they 
relate to separate, albeit connected, applications.  You may wish to make a further Freedom of 
Information request for such information. 

Your right to request a review 

If you are unhappy with this response to your Freedom of Information request, you may ask us to 
carry out an internal review of the response, by completing a complaint form and submitting it 
electronically or by delivery/post to the FOI Co-ordinator, Cabinet Office, Government Office, 
Douglas, Isle of Man, IM1 3PN. An electronic version of our complaint form can be found by going 
to our website https://www.gov.im/about-the-government/access-to-government-
information/freedom-of-information-complaint, and a paper copy can be requested by contacting 
the Cabinet Office direct.   

Your review request should explain why you are dissatisfied with this response, and should be made 
as soon as practicable.  We will respond as soon as the review has been concluded.  The same 
process can also be used as an initial appeal into this Departments decisions regarding any 
information supplied, withheld or redacted under the Code of Access on Government Information.  

However if you are then not satisfied with the result of the review there are then two different 
options depending on what regulations the information was supplied under.  

1) For Code of Access to Government Information, you must, via a member of Tynwald, appeal 
to the Information Commission who will act as an independent arbiter and investigate the 
appeal.  

2) For Freedom of Information, you have the right to apply for a review of decisions by the 
Information Commissioner, for a decision on; 

i. Whether we have responded to your request for information in accordance 
with Part 2 of the Act; or 

ii. Whether we are justified in refusing to give you the information requested.   

In response to an application for review, the Information Commissioner may, at any time, attempt 
to resolve a matter by negotiation, conciliation, mediation or another form of alternative dispute 
resolution and will have regard to any outcome of this in making any subsequent decision.      

More detailed information on your rights to review is on the Information Commissioner’s website at: 
https://www.inforights.im/ 

Should you have any queries concerning this letter, please do not hesitate to contact me. 

Further information about the Code of Access on Government Information 1996 (Amended 2016) 
can be found at: https://www.gov.im/about-the-government/access-to-government-information/ 
and for the Freedom of Information this can be found at: www.gov.im/foi. 
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