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Executive Summary 

 
This report considers the progress that has been made by the Legal Aid Committee 
(“the Committee”) following its reconstitution in 2013 after an amendment made by 
Tynwald to Section 23 of the Legal Aid Act 1986. 
 
Since appointment, the Committee has liaised and consulted with relevant 
professionals and organisations involved in access to the Isle of Man’s justice system.        
In September 2014, the Committee launched a major review of the future on the 
future shape of Legal Aid.   
 
This public consultation formed part of the first fundamental review of Legal Aid 
since the report of the Legal Services Commission 2002 (the Bishop Commission) 
which was laid before Tynwald in 2007. In 2014 the Committee asked for 
submissions on the capability of the current systems to provide: 
 
1.  Fairness and equity in access to justice; 

2.  Effective use of limited resources and value for money; 

3.  Transparency, simplicity and efficiency;  

4.  Professionalism and continuous quality improvement in practice and;  

5.  A service shaped around the needs of its customers, clients and users.        
 
The Committee has liaised and worked collaboratively with other agencies to fulfil its 
function and to seek views and to research options for further developments.  
 
The Committee is grateful to everyone who responded to the consultation and has 
been involved in the review process.  The Committee has also taken account of other 
issues as they have arisen. 

 
This report is intended to indicate the issues on which the Committee will be seeking 

further comments and submissions, and for which the Committee will be 
commissioning further detailed analysis and evidence based research before framing 
specific recommendations if changes are justified. 

 
The report is divided into five parts: 
 
In Part 1, the Committee sets out the current system and makes a critical 
assessment. 
 
In Part 2, the Committee outlines the positive action which it has already taken in 
many areas to endeavour to fulfil both its statutory functions and the trust that 
Tynwald and the public have placed in it in the provision of access to justice. 
 
The steps that the Committee has taken, so far, have worked well in practice. We 
are grateful to the Isle of Man Law Society, Mediation service providers and many 
others who have played, and continue to play, a constructive role in this process. 
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As a result, there has been some timely improvement in the provision of Legal Aid 
for both service users and service providers. The process for granting Legal Aid is 
both quicker and more cost effective.  
 
In Part 3, the Committee invites the reader to continue to engage in the current 
consultation exercise, taking account of the fact that many of the proposals actively 
under consideration still require more evidence, research and contributions from 
various parties before the measures proposed can either produce effective change or 
otherwise be discounted in favour of suitable alternatives.  
 
The key topics for further consideration: 
 
In our consultation we have divided the topics into two areas: 
 

1) Proposals for changes to the existing system of Legal Aid which will 
require further discussion and research.  

 
2) Areas of potential radical long term change currently under 

consideration 
 
In the text that follows these have been further sub divided into specific subjects: 
 
Proposals for changes to the existing system of Legal Aid which will 
require further discussion and research as to viability: 
 

 Revision of the Legal Advice and Assistance Scheme (“the Green 
Form Scheme” – to limit the scope to focus on those areas which would best 
provide access to justice.  

 The adoption of a Telephone Advice Service for Duty Advocate police 
Station Work – to deliver some or the majority of Police Station Duty 
Advocate’s advice by telephone to reduce the need for an Advocate to be in 
attendance.   

 Introduction of a Fixed Price or Time Regime - to apply maximum costs 

and periods of time to be allowed for specified work in Legally Aided cases. 
 Case preparation by non-Advocates – Allow non-advocates, but otherwise 

suitably trained and supervised persons, to undertake, and be paid by Legal 
Aid to carry out certain items of preparatory work or to allow litigants in 
person to undertake some of their own preparatory work assisted by 
Advocates. 

 Adoption of standard terms to be used in all Legal Aid Certificates –
introducing more clarity both for service providers and service users as to the 
extent of Legal Aid Certificates. 

 Ensure that the Courts, Advocates, Prosecutions and Police 
collaborate to demonstrate effective use of publicly funded 
resources and accountability to taxpayers. Encourage each agency to 
cooperate to mutually streamline procedures with the objective of avoiding 
wasted time and cost to the public purse. 

 Review/modify/remove certain financial means test limits –to alter 
the number of people who might qualify for Legal Aid in the future.  

 Review procedure for timely submission of bills and interim 
payments – to ensure that Advocates engaged in Legal Aid work submit 
costs in a timely fashion. This may also include regular provision of interim 
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costs information on how much has been spent to date and to provide a 
forecast as to anticipated future costs to the end of the case.  
 
 

Areas of Radical Long Term Change currently under consideration: 
 

1. Should a Public Defender Unit (PDU) be established– to replace the 
current Duty Advocate Scheme (Court and Police Station) in the first instance 
and/or replace other parts of the current Legal Aid system of state aided legal 
assistance and to consider whether this should be staffed by Government 
employees or by independent practitioners retained by Government? 

2. Should publicly funded Legal Advice Centres (ACs) be established –to 
provide easily accessible advice to citizens?  

3. Should Alternative Dispute Resolution (ADR) and, in particular, 
Mediation be promoted – to establish this service as the initial and 
preferred option for all family law issues except in emergency cases of child 
protection and child custody. Explore an appropriate ‘access route’ for using 
Legal Aid for these cases and options for integrating ADR into the resolution of 
other civil disputes. 

4. Should a Unified Legal Aid Service be developed –to combine Criminal 
and Civil Legal Aid administration to produce economies of scale? Consider 
whether Legal Aid Certifying Officers should be empowered to oversee and 
advise upon the management of cases in both Criminal and Civil Legal Aid 
cases.  
  

In Part 4, the Committee will look to the future in how it might maintain and renew 
the practices and procedures that will ensure the delivery of access to justice. There 
will, inevitably, be continuing constraints on resources and the scope of assistance 
that can be given. We acknowledge that there are concerns about the provision of 
Legal Aid in the future and the cost to the public purse. At the same time we face 
more demand for the provision of the service than ever before. The process of 
change will include the consideration of a broad range of modern and sometimes 
innovative options. 
 
In this reporting period, the Committee has already implemented changes and this 
report provides an insight into those changes and a forum for the potential future. 
The Committee continue to encourage engagement in the consultation in a 
concerted effort by all interested parties to provide an effective system of Legal Aid 
in the Isle of Man for the future.   
 
The Legal Aid Committee – April 2016 
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Brief History  
 
In 2002 the Council of Ministers announced the appointment of a Legal Aid 
Commission with the remit “to consider the provision of administration of Legal Aid 
and Advice and Assistance in the Isle of Man” 
 
Known as “the Bishop Commission” it produced its report and submitted it to the 
Chief Minister in 2003. 
 
In 2006 the Council of Ministers agreed to a phased approach to the implementation 
of some of the recommendations made by the Bishop Commission 
 
Between 2006 and 2008 work was undertaken in relation to implementing changes 
to secondary legislation which led to a new financial means test for Civil Legal Aid 
being introduced in 2008. 
 
Included in the report of the Bishop Commission were a number of issues which it 
was recognised would require amendments to primary legislation and subsequently 
rafts of new secondary legislation. These issues included the provision of a Legal Aid 
Appeals Tribunal, the introduction of Legal Aid for mediation proceedings and the 
introduction of a statutory charge. 
 
In 2009 a Select Committee of Tynwald was appointed to consider the Petition for 
Redress of Grievance presented by Mr Stephen Broad. The remit of the Select 
Committee was extended in 2010 to also consider a further Petition for Redress of 
Grievance presented by Mr Paul Smith. 
 
After taking written and oral evidence, the Select Committee made a number of 
recommendations within their first and second reports which included: 
 
1. The introduction of a new Board (now the Current Legal Aid Committee)   
  which has a general remit to oversee Legal Aid Administration and to review  
  the actions of the Legal Aid Certifying Officer 
 
2. That another person or body (now the current Legal Aid Appeal Tribunal) 
  reviews the actions taken by the Legal Aid Certifying Officer in  
  response to representations made by the opponent of the assisted person 
 

3. That steps be taken to introduce a statutory charge as soon as possible. 

 
Amendments were subsequently made to the legislation to bring about the 
recommendations of the Select Committee with the current Legal Aid Committee 
being formed in 2013. 
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The Legal Aid Committee 

 
Appointed since 2013 following an amendment to Section 23 of the Legal Aid Act 
1986 

 
Membership: 
 
Chair: Mr Andrew Swithinbank 
Vice Chair: Mr John Wright  
 
Members: Mr Christopher Callow, Mr Tony Jones, Ms Jane O’Rourke, Mr David 
Trace and Mr Tony Warham.   
 
The Committee has the following statutory functions: 
 

 To determine and review Legal Aid Legislation in the Isle of Man 
 To oversee and review the actions of the Legal Aid Certifying Officer and 

Deputy 

 To deal with complaints outside the remit of the Legal Aid Tribunal 
 To identify appropriate regulatory amendment or management action within 

the constraints of the Legal Aid Act 1986 
 
Mission statement: 
 

 The Committee aims to promote access to justice in a manner which is fair, 
equitable, transparent and professional and which uses public resources 
carefully and effectively. 

 
From the outset the Committee identified the following review priorities: 
 

 The existing Legal Aid schemes and processes, identifying areas for 
streamlining, simplification and improved efficiency through legislative or 
regulatory amendment or management action. 

 The current structure of Legal Aid certification and delivery and exploration of 
other managerial structures to balance independence and support/direction 

 The cost of the Legal Aid budget and exploration of alternative approaches 
and whether they would deliver better value for money and service 

 Exploration of alternative forms of dispute resolution enabling early agreed 
settlement rather than adversarial court cases 

 The fairness, equity and social implications of Legal Aid and ascertaining how 
to ensure it is targeted at those in greatest need and is accessible to 
vulnerable groups 

 The position of Legal Aid within the wider justice system to ensure broader 
developments take into account and are influenced by the Committee’s 
principles and priorities 

 Informing and educating politicians, professionals and the public about Legal 
Aid and the current challenges.  
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Part 1 - The Current System of Legal Aid 

 
The current system of Legal Aid is divided into four schemes of publicly funded 
assistance that comprise the full scope of the service: 
 

1. Legal Advice and Assistance – The Green Form Scheme 
2. Civil Legal Aid 
3. Criminal Legal Aid 
4. The Duty Advocate Schemes 

 
The following is a brief description of the scope of each part of the service: 
 
Legal Advice and Assistance – The Green Form Scheme 
 
This scheme covers advice given by an Advocate. The regulation states: 
 

1. On the application of Manx Law to any particular circumstances which have 
arisen in relation to the person seeking the advice 

2. As to any steps which that person might appropriately take (whether by way 
of settling any claim, bringing or defending proceedings, making any 
agreement, will or other instrument or transaction, obtaining further legal or 
other advice or assistance, or otherwise) having regard to the application of 
Manx Law to those circumstances, 

 
and applies to any assistance given by an Advocate to any person taking any such 
steps as are mentioned in paragraph 2 whether the assistance is given by taking any 
such steps on his behalf or by assisting him in taking them on his own behalf.  
 
In this Scheme, legal advice and assistance is limited to three hours work for all 
matters except divorce, in which case the maximum is four hours.  It includes such 
things as tax advice, landlord and tenant, consumer rights, debt advice and the 
making of wills. It excludes conveyancing work and advice to companies.  
 
Very limited extension to the maximum hours can be granted by the Certifying 
Officer, on application by an Advocate, if there is sufficient merit to the extension 
being granted. 
 
The Green Form Scheme cannot be used for work already covered by a Legal Aid 
Certificate. 
 
Civil Legal Aid 
 
Civil Legal Aid is a scheme to enable representation by an Advocate in Court 
Proceedings.  The proceedings for which Civil Legal Aid are available are specified in 
Part 1 Schedule 1 of the Legal Aid Act 1986. 
 
As a guide: 

 Civil Legal Aid is available for all proceedings in the High Court such as 
personal injury, possession proceedings, family matters, breach of contract 
etc. 
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 Civil Legal Aid is also available for certain other types of proceedings such as 
Inquests, Mental Health Tribunals, Advocates Disciplinary proceedings and 
Isle of Man Data Protection Tribunals. 

 Civil Legal Aid is also available for domestic proceedings in the Summary 
Court and may be available for variation and enforcement proceedings 
(provided that an order is produced signifying that the Summary Court does 
consider same to fall within the description of “Domestic Proceedings”). 

 Civil Legal Aid is not available for defamation proceedings or for small claims 
arbitration matters but there is a limited concession to this in respect of 
personal injury cases that are referred to small claims arbitration. 

 Civil Legal Aid is not available for the progression of an uncontested divorce 
application but is available to deal with such things as ancillary matters, 
contact, residence etc. which are dealt with after the provisional divorce order 
has been granted and for these matters it is essential that a copy of the 
provisional divorce order is presented with the application. 

 Civil Legal Aid cannot be granted in the Isle of Man in relation to proceedings 
which are taking place in another jurisdiction but is available to applicants 
who live outside the Isle of Man if the proceedings take place in the Isle of 
Man. 

 Civil Legal Aid consists of representation by an Advocate and shall usually 
include all such assistance as is usually given by an Advocate in the steps 
preliminary or incidental to any proceedings or in arriving at or giving effect 
to a compromise to avoid or bring to an end any proceedings. 

 A person will not be given Civil Legal Aid in connection with any proceedings 
unless he shows that he has reasonable grounds for taking, defending or 
being a party thereto. 

 Civil Legal Aid may also be refused if it appears unreasonable for it to be 
granted in the particular circumstances of the case. 

 The grant of Civil Legal Aid is subject to a financial means test and a legal 
merits test. 

 
Criminal Legal Aid 
 

 Criminal Legal Aid is a scheme administered by the General Registry (Courts) 
and may be granted by the Court that is dealing with the case if it appears to 
that Court that: 

 
1. It is desirable in the interests of justice that the applicant should have 

free legal aid in the preparation and conduct of his case in the 
proceedings. 

2. That the applicant’s means are insufficient to enable him to meet the 
costs which he may incur in the proceedings. 

 
 The Legal Aid Certifying Officer who normally processes Civil Legal Aid is 

currently consulted for approval in respect of disbursements where a Criminal 
Legal Aid Certificate has been granted and for the grant of a Criminal Legal 
Aid Certificate in respect of an Appeal. 
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The Duty Advocate Schemes 
 

 There are two separate schemes which cover: 
 

1. The provision of an Advocate to provide initial advice on the telephone 
and in circumstances involving interview under caution, ID parade, or 
involving young people and/or vulnerable persons or otherwise 
attending a Police Station.  

2. The provision of an Advocate to attend a Court of Summary 
Jurisdiction for the provision of advice and representation without 
reference to the individual’s financial resources.  
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Part 1 – Critical assessment of the current system 

 
The Committee became aware that there were a number of strengths and 
weaknesses with the provision and processes and, as a result of the Consultation 
that has taken place so far has sought to identify and address key areas, potential 
solutions and possible mitigating circumstances which could impact upon proposed 
changes.  
 
Strengths 
 
What we believe we do well in comparison with neighbouring jurisdictions: 
 

 We offer a broader scope of Legal Aid coverage.  
 We attract a good spread of experienced Senior Advocates as well as 

Junior Advocates to participate in our Schemes. 

 Administrative processes are close to service providers so enabling 
easier access and swifter decision making. 

 We provide good Value For Money and are cost effective. 

 The Legal Aid Committee’s supervision of the system provides a 
forward thinking strategic overview and ensures that the structure of 
Legal Aid is organised and operationally robust.     
 

Weaknesses 
 
Where we face criticism:  

 Civil/Criminal inconsistencies. 
 Lack of Lack of regulations/policies in some areas. 

 Eligibility for Legal Aid mirrors the Social Security system and can 

exclude otherwise meritous cases affecting relatively low income 

individuals.   

 There has been a lack of resources to robustly manage. 

outstanding liabilities and enforcement/collection of contributions, 

which are potentially large amounts. 

 Technology – the service remains dependent upon manual 

systems with limited development of IT systems.    

 we are trying to run a much higher quality system than is 

necessary. 

Specific examples where consultees have suggested scope for improvements include  
court timetabling, incentivising Advocates, detained persons and defendants to admit 

earlier in the process to allow diversion into non court/prosecution disposals by plea 
bargaining.  
 
Opportunities 
 
External factors which we can exploit 
 

 In order to examine how strengths can be reinforced and weaknesses 
overcome the Committee has initially focused on 8 key areas and these are 
detailed in Part 3 of this report. In assessing how to meet the opportunities 
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and the threats the Committee has started to consider potentially 
fundamental changes to the way that Legal Aid is structured and delivered.  
The Committee has focussed on four main proposals arising out of the 
Consultation and these are also detailed in Part 3 of this report. 

 Willingness for change. 
 Advantages of IT/computerisation to streamline applications and 

administration and gather statistical information etc. etc. 
 

Threats 
 
Factors over which we have little control but which will have an impact on us: 

 Reduced Government funding – both for day to day revenue budgets, and for 
access to the large legal costs reserve fund. 

 Increased public expectations about the level of access to justice. 
 Every new administration brings in new laws, creating potentially more work 

for the courts, and increasing the demands on the legal aid budget. 
 
 

Part 2 Progress to date 
 
The Committee has already progressed and/or is progressing the following: 
 
1. Public Consultation (Addressed in more detail in Part 3 of this report) 
 
The Committee set in motion a substantial public consultation exercise. This 
concerned both immediate proposed legislative changes and more wide ranging 
future structural, operational and procedural changes. 
 
The public consultation exercise commenced in 2014. Advertisements were placed in 
the local press and the Committee invited anyone with experience of the current 
Legal Aid system to let it know whether they believed there could be refinements or 
new alternative solutions, or indeed where they felt the system was working well. 
 
The Committee took a pro-active approach and encouraged respondents to be 
unhindered by the operation of the existing arrangements and to provide ideas and 
express options for alternative approaches which could deliver Legal Aid more 
effectively. 
 
The Committee prioritised a number of the most easily adopted suggestions which 
could be brought into use fairly quickly and efficiently within the existing legislative 
provisions. The objective was to make the effective short term improvements that 
were possible within the existing legislative framework before considering the more 
substantial mid-term proposals whilst also building a stronger long term position for 
the future. The approach has therefore been both carefully measured as to delivery 
of improvements and structured as to the way ahead. 
 
2. Legislative changes  
  

a) Legal Aid (General)  (Amendment) Regulations 2014 
  Came into operation on 1 December 2014. New provisions as to  
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  employment status of the Legal Aid Certifying Officers. Introduced a right of  
  appeal to the Legal Aid Tribunal in respect of the grant and refusal of Legal  
  Aid Certificates. 
 

New Provisions to better provide for Legal Aid mediation certificates – to 
provide for referral to mediation assessment meetings and automatic referrals 
for mediation. New provisions for Advocates to make costs applications in 
favour of Legal Aid assisted persons. 

 
b) Legal Aid (Financial Resources) (Amendment) Regulations 2014 

  Came into operation 1 December 2014. Introduced the “Statutory Charge” in  
  respect of property recovered or preserved on behalf of the assisted person  
          whereby Legal Aid costs may be recovered from an assisted person if a  
   property were to be recovered or retained as part of a divorce settlement.   
 

c) Criminal Legal Aid (Amendment) Regulations 2014 
Came into operation 1 December 2014. Introduced a standard form for 
Advocates invoices in Criminal Legal Aid matters. 

 
d) Legal Aid Remuneration Order 2014 

  Came into operation 1 December 2014. Introduced new provision for an  
  hourly rate for support staff/paralegal work  who on occasions carry out  
  preparatory and peripheral work on Legal Aid matters in an Advocate’s office  
  so that not all work is paid at Senior or Junior Advocate rates. 
 

e) Duty Advocate (Police Custody) (Amendment) Scheme 2014 
  Came into operation 1 December 2014. Introduced an amendment in respect  
  of travelling time and time in attendance at a Police Station to be calculated  
  on actual time spent basis rather than per hour or part of an hour.  
 
3.    Briefing papers on Alternative Dispute Resolution (ADR) and 
           Developments in Legal Aid in England and Wales and Continental  
  Europe – by Maria Boncza-Tomaszewska and John Wright– August  
  2014  

Research of the subject matters provided invaluable information to assist the  
Committee, particularly in considering approaches which provide an  

  alternative to moving  towards dispute proceedings. 
 
4. The Legal Aid Handbook 
 
The Handbook replaces the former legally qualified system of “panel letters” advising 
changes in policy or procedure and provides the legal profession, judiciary and 
others with a definitive, single point reference manual containing both text and 
materials. It was launched in consultative format in 2014 with hard copies circulated 
to primary interested parties. The document has now been fully implemented and 
the current electronic version is available on the Legal Aid website. 
 
The Handbook is a living document which has the flexibility to be updated on a 
regular basis. It has been well received and in addition to normal daily use is used 
for training purposes within the Legal profession. A copy is available in Tynwald 
Library. 
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The Committee acknowledges the contributions made by members of the Isle of Man 
Law Society, the Judiciary and others to the publication and continued use of it. 
 
5. Formal Guidelines, standard forms and set fees for mediation 
 
The concept of mediation and the potential significance in reducing cost and 
increasing efficiency to the provision of access to justice fell within the Committee’s 
priorities. The Committee engaged with mediation service providers, the Isle of Man 
Law Society and others to produce guidelines, standard forms and set fees for 
mediation.  
 
The Committee has aimed for more clarity in the delivery of mediation within the 
provision of Legal Aid. 
 
The Committee appreciates that there are differing approaches as to how mediation 
can be delivered on a case by case basis but has established a coherent set of 
guidelines within which funding can be given to advance alternative dispute 
resolution as a cost effective means of avoiding or reducing litigation. 
 
6. Time and duration limitations on Legal Aid certificates 
 
The Committee took note of the concerns which Tynwald and taxpayers had as to 
the increasing cost of providing Legal Aid. Discussions took place resulting in a policy 
being produced within Legal Aid Administration and with concurrence of the 
Certifying Officers to place specific time and duration limitations on all certificates. 
The purpose was to provide better budgetary control given the ever increasing 
demand on existing financial resources. 
 
The financial overview in the appendix to this report demonstrates that the figures 
for the provision of Legal Aid peaked in 2012 prior to the Committee being 
reconstituted and have dropped since the introduction by the Committee of these 
measures. At the same time, Court fees were substantially increased by Treasury 
which increased the overall cost of providing Legal Aid, as the fees cost of legally 
aided Court proceedings, is now included within the Legal Aid Budget, whereas 
previously it was not. 
 
The financial overview would tend to suggest that the introduction of time and 
duration limitations on the certificates have contributed to a definable improvement 
in financial control.  
 
The Committee is aware of concerns regarding the extent of limitations on Legal Aid 
Certificates and will be routinely reviewing the position in case any further changes 
are necessary.  
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7. Delegation from the Certifying Officer to Legal Aid administration for 
certain emergency matters 
 
This change in Legal Aid administration achieved a better position for Advocates 
dealing with emergency applications during any short period when the Certifying 
Officer or her Deputy were unavailable.  The change enables members of 
administrative staff to issue a very limited certificate for emergency court 
applications subject to the Certifying Officer confirming the position as soon as next 
available. This was a problem identified by Advocates and, in approving the 
delegation; the Committee has sought an effective solution. 
 
8. Formal Terms and Conditions of Employment and revised reporting and 
performance management for the Certifying Officers 
 
The necessity for a change in the terms and conditions of employment of the 
Certifying Officers came with the amendments in 2013 to the Legal Aid Act 1986. 
 
On being reconstituted, the Committee assumed responsibility for the employment of 
the Certifying Officers. There was consideration of the importance of maintaining 
their independence from the Civil Service as Crown Officers whilst receiving 
managerial direction and support.  
 
The Committee was keen to ensure that the Certifying Officers have satisfactory 
terms and conditions of employment in place with reporting and performance 
management now handled by a designated manager in Treasury. 
 
9. Introduction of a Complaints Policy in respect of complaints regarding 
the work of the Certifying Officers. 
 
Within the revision of the terms and conditions of employment of the Certifying 
Officers the Committee introduced a formal complaints policy in line with other 
comparable post holders. Details of the policy have been published in the Legal Aid 
Handbook and can now be accessed easily by members of the public. 
 
10. Clear guidelines for inclusion, removal and re-instatement of members 
of the Legal Aid panel conducting Civil Legal Aid work 
 
The Committee recognised that the former provisions in respect of removing panel 
members had become outdated. New guidelines have been introduced and published 
in the Legal Aid Handbook which provides a clearer, fairer and more modern process 
for those involved. 
 
11. Limited progress in recovering contributions – statutory charging 
orders are now feasible 
 
Before the current Committee was constituted, Legal Aid had built up a backlog of 
cases where the person assisted by Legal Aid had not paid assessed contributions. 
Legislative changes in 2014 mentioned above, introduced the statutory charge. This 
means the Legal Aid Administration may put a charge on an assisted person’s 
property, so that when the property is sold the contribution to LAA can be recovered 
and, in consequence, the Legal Aid Administration. 
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The Committee approved amendments to forms and procedures so that all applicants 
are now advised by Advocates of the likely impact of the statutory charge in their 
case. This ensures that, if the charge is called upon, recovery of costs can now be 
made in a range of limited circumstances, for example where the Legal Aid costs 
could be recovered from a legally aided person if a property was released as part of 
a divorce settlement. 
 
Initial steps have also been taken in respect of the historic outstanding matters with 
a view to achieving some degree of recovery in the current financial year. 
 
12. Improvements in governance 
 
The Committee has made improvements in transparency and accountability in 
governance. There is more open discussion and consultation on a wide range of 
topics and better public awareness of the work which the Committee does. 
 
The Committee publishes the minutes of its regular meetings on line and these 
enable interested parties to see the progress being made as it occurs. 
 
This has brought the work of the Committee much closer to the public and in sharper 
focus for interested parties and the Legal profession. It is a modern, open and 
transparent way of conducting business.  
 
13. Removal of the financial means test for Mental Health Review Tribunal 
cases 
 
The Committee recognised that conducting the financial means test in respect of 
applicants seeking Legal Aid for cases before the Mental Health Review Tribunal was 
causing genuine hardship. In most cases it proved almost impossible to obtain the 
necessary information to fulfil the test because of the condition of the patient. As a 
result, the length of time taken to satisfy the test frequently exceeded the timescale 
of the Review Tribunal. 
 
The Committee has instigated a new position whereby the financial means test is not 
applied to Mental Health Review cases. This enables these matters to be processed 
quickly with the result that the Mental Health Review Tribunal is in a much better 
position to be able to make progress with these cases.  
 
14. Reversed the trend of increased year on year expenditure 
 
The Committee focused on the trend that had developed before it was reconstituted 
of a year on year increase in the cost of delivering Legal Aid. The Committee was 
concerned that costs continued to rise. The additional cost to Legal Aid of the 
implementation of Court filing fees in 2014 presented a challenge to the Committee 
in its efforts to keep expenditure under firm financial control. The Committee has 
improved the structure of Legal Aid administration and management. The changes 
made by the Committee, to date, have led to an overall position where the figures in 
the financial overview show a year on year improvement.  
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15. Commenced a modernisation of administrative procedures 
 
When the Committee first met, it became apparent that many of the administrative 
procedures of the Legal Aid office had not kept up to date with the rapid advances in 
modern technology. The out-dated manual file storage and file retrieval systems had 
not yet been modernised in line with other areas of Civil Service administration. The 
Committee has initiated a review with the aim of increasing the use of modern file 
storage and file retrieval systems with the objective of eventually introducing an 
online submission of documents. The Committee is mindful of the balance in delivery 
of improvements in efficiency against the likely cost of commissioning the necessary 
IT changes. Much more information is now available on-line.  This has reduced some 
of the demand on Legal Aid administration when previously much of the information 
would have been requested on the telephone and delivered in the post.  
 
16.  Briefing and training sessions for Advocates 
 
The review indicated that there had not been a sufficient awareness within the legal 
profession of the work that Legal Aid did on a day to day basis. As part of the 
process of redressing that position, the Committee published the Legal Aid Handbook 
mentioned above. This has since been followed by regular briefing sessions run by 
Legal Aid Administration and chaired by the Legal Aid Committee Chairman so that 
Advocates now have the opportunity to meet with the Committee and staff and gain 
a much clearer insight into Legal Aid and the positive improvements that the 
Committee is making.  

 
17. Structured decision making based on an assessment of impact and key 
documents register 
 
As a further improvement to the administration of Legal Aid the Committee 
recognised the need to streamline and improve the decision making process. The 
volume of research information and consultation responses required a structured 
approach to the collation of information and the means of assessment. The 
Committee now has in place a structured decision making process for matters under 
consideration and has established a key documents register within Legal Aid 
Administration to provide a reliable information base. The Committee has instigated 
an ongoing system of impact assessment of all matters currently being reviewed or 
considered so as to maintain a structural approach to progress and to ensure that all 
aspects are sufficiently researched and that adequate consultation takes place.  
 
18. Quarterly review of facts and figures 
 
The Committee has introduced a regular quarterly review of facts and figures. 
Previously, the emphasis had been reviewing the Legal Aid budget on an annual 
basis. The Committee now maintains a much closer review of the budget with the 
ability to track movement in expenditure and throughput of work at a much earlier 
stage. The financial overview in the appendix to this report demonstrates that the 
regular review of facts and figures is contributing to stability in the budget and 
producing some level of improvement in control over day to day expenditure. 
 
 
 



18 
 

19. Impact assessment of all matters under review/consideration 
 
The Committee has instigated an ongoing system of impact assessment of all 
matters currently being reviewed or considered so as to maintain a structured 
approach to progress and to ensure that all aspects are sufficiently researched and 
that adequate consultation takes place. 
 
 

Part 3 Consultation on current proposals  
 
The Committee is pleased to engage key partners in this part of our report. The text 
in this part follows the sequence of a recent seminar which the Committee organised 
as part of the ongoing consultative process. The seminar raised a significant level of 
engagement from participants in the “live” progress and evolution of current change.  
 
The current position on the review and consultation process so far 
 
The review has been a major exercise in which many have been involved. We 
gathered information from key stakeholders on the reviews and consultations that 
have been undertaken. 
 
We have reviewed the previous reports on Legal Aid and the reports which are 
closely related or impact on Legal Aid. In particular we have considered and continue 
to consider: 
 

 The Commission of inquiry into Legal Services (1990) 
 The Legal Services Commission (2000) 
 The Working Party on Legal Aid (2009) 
 The Petition for redress of grievance of Donald Whittaker (2008) 
 The Select Committee on Legal Aid in Family Matters (2010) 

 The Select Committee on the Care and upbringing of Children 2014 
 The Select Committee on Civil Legal Proceedings (which is currently ongoing) 

 
We have been fortunate to have received and considered the many written and 
detailed responses to the formal public consultation process. 
 
So far, we have: 
 

 Met with representatives and members comprising the key networks of 
relevant organisations such as The Criminal Justice Strategy Board, The Isle 
of Man Law Society, Family Mediators, Citizens Advice Services and many 
others. 

 Held briefing sessions for Advocates undertaking Legal Aid work and Trainee 
Advocates starting their careers. 

 Undertaken preliminary research on Legal Aid developments in England, 
Wales and Scotland and initiated opportunities for further research via the 
British Isles Legal Aid network. 

 Considered ways of engaging the views of groups of end users by contact 
through the Prison and Probation Services. 

 Liaised with relevant key Isle of Man Government Ministers. 
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There are potential ways we would like you to engage with us in working 
on future developments: 
 

 A Legal Aid user group to ensure smooth operation and further improvement 
of the existing system. 

 Multi-agency task groups to consider how potential major changes can be 
implemented. 

 Desktop research on successes elsewhere. 
 Feedback on this first interim report. 

 Personal experience of alternative means of providing increased access to 
justice. 

 
The Committee’s Initial Recommendations 
 
The Committee has carefully considered all of the responses to the initial 
consultation exercise as well as the responses to subsequent developments and 
information.  It has decided to prioritise and give further and more detailed scrutiny 
to the key areas set out below. These areas attracted the greatest number of 
submissions or subsequent comment or have been promoted as having the greatest 
potential positive impact on providing access to justice. They are not all areas which 
the Committee has decided are necessarily the way forward but it believes they are 
worthy of further detailed research and consultation. 

 

Proposals for changes to the existing system of Legal Aid 
which require further discussion and research  
 
1. Revision of Legal Advice and Assistance – The “Green Form” Scheme 
 
The current position 
 

 The scheme currently provides for legal advice and does not extend to formal 
legal representation of a client in Court by an Advocate.   

 
Possible change 
 

 The Committee wishes to explore the  suggestion that a Civil Duty Advocate 
Scheme could be set up to replace the Green Form Scheme to give 
preliminary advice or court representation in more straightforward matters 
with time limits broadly in line with current Green Form limits. 

 Civil Duty Advocate Scheme could operate on the basis of Advocates being 
paid a fixed annual fee for providing Legal Aid advice on a set dates and 
times of the week or at specific courts where people could make 
appointments to go and see them. Advice might not be means tested and 
voluntary contributions may be encouraged.  

 As part of the current consideration of the proposal to establish Legal Advice 
Centres (on which consultation is sought further in this text) the Committee 
will explore impact this may have on the parameters and continuing need for 
the Green Form Scheme i.e. whether it a potential Civil Duty Advocate 
Scheme could be incorporated into Legal Advice Centres.  
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Issues to be considered 
 

 Focus on core areas of Legal Aid. 
 Revision could exclude some areas deemed to be non-core e.g. preparation 

of wills, advice on Tax Returns, Housing, Consumer Law, and Debt. Should it 
extend to cover advice, provision and/or legal representation at investigatory 
interviews by agencies other than Police e.g. Social Security, Customs, Health 
and Safety? 

 
2. Adoption of a Telephone Advice Service for Duty Advocate Police Station      
    work 
 
The Current Position 
 

 The current scheme is capable of being used as a telephone service. 
 Existing regulations specify when attendance is mandatory (The Duty 

Advocate (Police Custody) Scheme 1998 (10) ;( 11). 
 
Proposed change 
 

 Adoption of a more robust, possibly mandatory telephone service for clients 
in Police Custody with the objective of minimising delay, reducing expense. 

 
Further issues to be considered 
 

 Is it practical to change the current position? 
 Can we identify the reasons why the telephone cannot be used more often? 
 Is it likely that a system of telephone advice will adequately support 

vulnerable persons or persons with communication/language or health 
issues? 

 Will meaningful telephone advice be possible where the full circumstances of 
interviews and detained persons are not communicated or readily apparent? 

 What is the current legal opinion as to whether legal advice on the telephone 
is Human Rights compliant?  

 Are there going to be realistic cost savings and how might these materialise? 
 Is there a way of restructuring the current system to avoid time being wasted 

and repeated sessions with the same detained person? 

 Should consideration be given to explore non Advocates giving telephone 
advice? 

 
Summary of consultation responses so far  
 
It is understood that the initial basis of the Police Duty Advocate Scheme would be 
provided by phone except in the most serious of cases. Costs have increased and it 
appears in the majority of cases Advocates are attending the Police Station in 
person.  
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3. Introduction of a fixed price or time regime 
 
Current position 
 

 The cost of Criminal Legal Aid cases is dependent on the amount of work 
carried out under the certificate and an assessment of the bill on completion 
of the case. 

 
Proposed changes 
 

 The Committee has been asked to consider a proposal that a standard set of 
fees be agreed with the Isle of Man Law Society in respect of certain Criminal 
Legal Aid matters. 

 
Further issues to be considered 
 

 Areas where fixed fees could apply have yet to be identified and discussed. 

 The Committee will need to carry out a comprehensive review of costs and 
fees incurred and a like for like comparison with other jurisdictions where 
appropriate. 

 Safeguards would need to be built into any proposed system. 
 System could be applied to Civil Legal Aid matters where it may be easier to 

quantify a standard fee. 
 
Summary of consultation responses so far 
 

 Success of time limit or fixed fee is dependent upon all parties co-operating 
and particularly in criminal matters making full disclosures where appropriate.  

 The parameters would be for ‘fixed price’ categories of cases - would need to 
be clearly delineated.   

 
 
4. Examination of the possibility of using non Advocate, suitably qualified 
persons to carry out certain specific items of preparatory work  
 
Current position 
 

 Legal Aid Act only permits work to be carried out under the direction of an 
Advocate. 

 The Advocates Act 1976 restricts the conduct of Legal Proceedings to 
Advocates. 

 Duty of care rests with the Advocate. 
 Advocates need to be paid to offset overheads including Public Indemnity 

Insurance (PI).  
 
Proposed change 
 

 Proposal is to seek a mechanism for allowing an assisted person to instruct a 
non-Advocate provided the Certifying Officer agrees the legal merits and that it 
will progress their case. 
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Further issues to be considered 
 

 Practice note published by the Law Society for England and Wales helps 
Solicitors consider the risks and benefits of this approach. 

 System tends to work where those bringing or defending a case are capable 
of undertaking quite complex work themselves. 

 System in England uses qualified, trained and benchmarked police station 
representatives who are not Solicitors. 

 It could prove to be quite costly to create a new set of persons and training, 
supervising and benchmarking for perhaps 3 – 5 people. 

 Practice note highlights that there are further concerns for clients and their 
Solicitors. 

 Advocates may not be fully familiar with the whole case, leaving potential for 
mistakes, poorer client service and professional negligence claims. 

 Advocates may not be covered by their PI insurance to work on parts of a 
case. 

 A higher number of complaints are possible due to the confusion that clients 
may have about Advocates taking on parts of a case. 

 Clients might expect Advocates to undertake additional work beyond the 
scope of the work they have been commissioned to do. 

 
Summary of consultation responses so far 
 

 There have been no consultation responses yet on this proposal. 
 
 
5. Adoption of fixed time and costs per step and standard terms for Legal 
Aid Certificates 
 
Current Position 
 

 Pilot scheme is being undertaken, issuing limited certificates and 
monitoring case progression more closely.  

 Certificates are being limited as to duration (in months) by which work 
should reasonably be carried out and allocating a maximum time (in 
hours) for the work itself.  

 Limits can be increased on request but the matter is then reviewed both 
as to progress and cost. 

 The Committee has evidence that this approach is producing positive 
benefits both in terms of more speedy progression of cases and reduced 
overall costs. 

 This encourages Advocates and assisted persons to be more focussed on 
progress and working within a budget. 

 This encourages Advocates to engage positively in considering efficiencies 
both as to time and cost. 
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Change already implemented 
 

 The Committee considered that this procedural change did not require 
any amendment to regulations or legislation and has adopted the pilot 
scheme as normal process since 1 January 2016. 

 There have been recent discussions between Advocates and the Certifying 
Officer as to the scope of the limitations applied. The Committee will 
review the position after the first year of operation. 

 
Further issues to be considered 
 

 A further revision has been suggested such that Advocates should be 
required to provide periodic updates on progress; costs incurred and 
anticipated future costs in order to improve financial forecasting.  

 This could enable the revenue budget allocation to reflect the likely 
demands in each year and give a full picture of the liabilities already 
incurred. 

 It would provide much better financial control in trying to avoid exceeding 
the annual Legal Aid allocation.   

 
Summary of consultation responses so far 
 

 Restrictions of the amount of time spent on a matter indicate a lack of trust 
in how the Advocate fulfils their duty to the client and the Court. Advocates 
should be trusted to provide appropriate advice. If the Legal Aid 
Administration processes recognised this and did not require repeated checks 
then the amount of administration and correspondence would significantly 
decrease.  
 

6.   Ensure that the Court, Advocates, Prosecutions and Police work   
  collectively to make best use of limited resources.  
 
Current position 
 

 Police, Prosecutors and Courts do not appear to be aware of the impact of 
their decisions on the Legal Aid allocation. This leaves the possibility that 
opportunities to develop alternative strategies and procedures which might 
allow for improvement in process and corresponding cost effectiveness in 
delivering access to justice are overlooked.  

 

 There is a practical need to evidence Isle of Man Government “Value for 
Money” Guidelines and provide a level of accountability to tax payers. 

 
 
Proposed change 
 

 Proposed consultative forum including the Committee, Police, Prosecutions 
and Judiciary on the costs implications of processes and procedures and to 
identify opportunities for streamlining and reducing the cost of cases being 
processed through the Courts.  

 Legal Aid Committee to engage with the existing Court User Groups. 
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Further issues to be considered 
 

 Focus Police, Prosecutors and Judicial thought on access to justice and 
limitations arising from increasing costs. 

 Potential efficiency savings in the short term might be achieved by Summary 
Courts adopting a process of directions which dovetail with the limitations as 
to time and duration now applied to Legal Aid Certificates. 

 The Committee suggests discussing with the Court service a standard 
template to be introduced to assist the Court, clients, Advocates and Legal 
Aid. 

 
Summary of consultation so far 
 

  There have not yet been any consultation responses on this proposal.  
 
7.  Review/modify/remove certain financial means test limits 
 
Current position 
 

 Means tested financial resource and income limits apply to all cases except 
Duty Advocate schemes, Hague Convention International Child Abduction and 
Custody cases and Mental Health Review Tribunals. A case can be made that 
the child and parents/grandparents should also be exempted.    

 Following the recognition in the English Courts that it can take an excessive 
amount of time to deal with public care proceedings, often to the detriment 
of the child. Courts in England introduced a pilot scheme which laid down 
time limits and a similar pilot scheme was introduced in the Isle of Man by 
the Child Court User Group approximately 12 months ago. 

 The Child Court User Group has approached the Legal Aid Committee to 
request the introduction of universal Legal Aid for parents in child care cases, 
the objective being to provide a level playing field particularly where one 
party is legally aided and the other is not. 

 
Proposed change 
 

 Waive the proposed charges to the financial means test in view of the serious 
nature of the proceedings, making the legal means test as given, in order to 
effect a reduction in procedural time and hence costs. 

 
Further issues to be considered 
 

 Potentially those who currently can afford to pay would qualify for Legal Aid 
and costs might in fact increase. 

 Were the outcome of the LAC Review proposed to consider alterations to 
means testing, then the proposal could require a change in primary legislation 
so proceedings are more inquisitorial and less adversarial which may be of 
benefit to all concerned.  

 A change in Legal Aid regulations would also be required and costs might 
increase in this area. 

 Current financial thresholds are due for review and are set within relevant 
Social Security thresholds. 
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Summary of consultation responses so far 
 

 The Committee is awaiting an updated consultation response from the Child 
Court User Group which identifies data indicating likely cost impact. 

 
8.  Review procedure for timely submission of bills and interim payment 
 
Current position 
 

 The current separation of the Costs Officers and Certifying Officer in different 
Government Departments could be seen as highly inefficient with duplication 
of manpower and potential for delay and misfiling.  

 The Committee has held discussions with the Isle of Man Law Society and 
established the merit of the Costs Officer and the functions of assessing the 
claims to come together in one Government Department as soon as possible. 

 
Proposed change 
 

 Committee proposes to introduce guidelines requiring the Legal Aid 
administration team to turn around the majority of straightforward claims in a 
timely manner. 

 Committee is also considering amending current regulations to reduce or 
disallow in whole or part any claims submitted more than a specified time 
after the case is concluded.  

 
Further issues to be considered 
 

 Staffing constraints at certain times can delay reconciliation of payments. 
 Submission of bills for payment by Advocates can sometimes be protracted.  
 Late submission of bills makes it more difficult to budget; resolve subsequent 

queries (particularly if Advocates have moved practices or files have been 
archived). 

 Delays of two or three years in submission of bills have occurred and the 
resolution of queries can be difficult.   

 Dealing with historic queries impacts of the administrative process of 
reimbursement by delaying timescale of processing current claims. Further 
delays are generated by subsequent correspondence. 

 Claims for payment can contain errors, inconsistencies or items which do not 
immediately appear to be included within the scope of work authorised in the 
Certificate. 

 The Isle of Man Government “Value for Money” Guidelines apply. 
 
 
Summary of consultation responses so far 
 

 There have not yet been any formal written consultation responses on this 
proposal. 

 The issue and potential changes have been raised at a briefing session with 
the Law Society. 

 The Committee is considering requiring regular updated costs information as 
to costs incurred to date, interim payment claims and projected future costs 
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as part of ongoing information collecting for budgets and as part of an 
ongoing merits test.     
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Areas of potential radical long term 
change currently under consideration by 
the Committee: 
 
1. Should a Public Defender Unit (PDU) be established? 
 
Public Defender Unit – a brief description - what it is and how it works in 
other jurisdictions 
 

 A Public Defender Unit (PDU) is a system in which the Government employs 
salaried legal representatives to represent defendants in Criminal matters. 

 A PDU is independent of the Prosecutions office and Courts service 
 In England and Wales, the plan to establish a PDU was announced in 1998 in 

the Labour Government’s White Paper, modernising Justice: “Evidence from 
other countries suggests that properly funded salaried defenders can be more 
cost effective and provide a better service than lawyers in private practice…” 

 In Scotland the Public Defence Solicitors’ Office (PDSO) started as a five year 
pilot scheme with its own code of conduct for Defence Solicitors. 

 The Scottish model has been the basis for pilot programmes in the 
Netherlands, Finland and Moldova. 

 
The current position 
 

 The Committee has appointed a sub-committee consisting of: 
 
Mr John Wright 
Mr David Trace 
Ms Jane O’Rourke 
 
To consider the establishment of a PDU 
 

 The sub-committee met and concluded that the draft proposals in respect of 
possibly establishing a PDU were lacking, in that there was an absence of 
data on which to make the recommendation that the proposal should be 
implemented. 

 The sub-committee believes there is merit in undertaking a more thorough 

review of the options and recommendations that it has so far identified using 

appropriate expertise with consideration to be given to sourcing expertise in 

this area from one of the neighbouring jurisdictions for the purposes of 

carrying out a feasibility exercise. The Isle of Man has links with the Scottish 

Law Society and the sub-committee hopes to be able to explore the operation 

of their unit.  

 Northern Ireland Government has not implemented a PDU and in 2011 a 

Northern Ireland Government Review stated “We have considered whether 

there would be advantage in introducing such a service in Northern Ireland. 

For the present we believe there to be particular benefits for this jurisdiction 

in relying on criminal defence services provided by the independent private 
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sector legal profession with both real and perceived independence from the 

state. We see this as an important factor in sustaining confidence in the 

justice system. However the legal landscape may be liable to change in the 

coming years and, in the interests of ensuring a supply of quality legal 

representation it is right that the Department of Justice should undertake 

contingency planning to fill any gaps in supply. Such planning will inevitably 

include the possible establishment of a public defender service at some point 

in the future”. 

 
Potential advantages 
 

 Greater control of case management - ensuring that work is carried out 
within a regulatory framework, which controls the scope of work, the hours 
and the timescale.   

 Increased provision of information. 
 Increased availability. 
 Reduced costs.  
 Potential for increases in early plea and conclusion. 
 Potential to widen the scheme cover to 24 hours. 
 Reduction in the need for costs assessment and administration. 

 
 Issues and options 
 

 Should all assisted persons be obligated to use the PDU? Should there be 
choice? 

 Should all cases in Summary Court and General Gaol be defended by the 
PDU? 

 The need for independence from State, Police, Prosecutions (Attorney 
General’s Chambers), Court services and possibly Legal Aid. 

 The need for career development opportunities. 
 Lessons learnt from the USA indicate that if the PDU is not funded and 

staffed properly the savings made will be at the expense of quality and 
justice for all. 

 Northern Ireland chose to use the private sector legal profession. 
 The introduction of a PDU would be a significant and costly exercise 

based on the experiences of other jurisdictions. 

 A number of options or phases in implementation should be considered: 
 Transfer only certain categories of work to salaried representatives 
 Transfer all existing arrangements to salaried representatives. 
 Move the operation of the existing Court duty/Police Duty/Green Form 

multi case schemes to salaried representatives. 

 Seek to extend the system to include major cases. 
 Seek to extend the system to include Civil and Family work. 

 
Potential change 
 

 To further consider the creation of a salaried Public Defender Unit to 
represent defendants in Criminal matters in place of the current system of 
Criminal Legal Aid. 
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Background to the proposal 
 

 In 2011 an in house exercise was undertaken by the General Registry as part 
of the IOMG “Budgeting Rebalancing Opportunities; an initiative which looked 
at the possibility of establishing a PDU on the Isle of Man.  

 This arose because the Legal Aid system on the Island was (and continues to 
be) the subject of both political and financial interest due to costs. The 
exercise identified that the establishment of a PDU could potentially provide 
cost savings of up to £2.4 million based on a Criminal Legal Aid budget of £3 
million and PDU estimated costs of £644,000. 

 The figure was based on the employment of 6 salaried “Public Defenders at 
£70,000 each and no account was made in respect of administrative costs a 
more realistic estimate would perhaps be £84,000 each and administrative 
support staff totalling £140,000 excluding any pension provision. 

 
Operational Issues:  
 
The sub-committee has carried out considerable initial work and identified that the 
following should be considered in greater detail and meaningful statistical data 
obtained: 
 

1. The minimum number of Advocates which would be required to cover 
all Courts, Police Station 24/7 cover, conflicts, sickness and holiday 
cover. A likely estimate would be 10 Advocates.  

2. In addition to office accommodation, equipment and library resources, 
a Manager and secretarial/administrative assistance would be 
required.  

3. How many Advocates are currently in receipt of Legal Aid payments in 
respect of work which would fall to a PDU? How much do they cost in 
terms of Legal Aid payments?  

4. What would the total costs of a PDU be inclusive of all extras such as 
NI and Pensions? 

 
  Organisational Structure 
 

 Obtaining details of the number of cases, courts and sittings. 

 Obtaining views of the Court about the logistics of adapting court 
sittings to the constraints of a PDU.  

 Cost of office space and possible separate admin supports particularly 

in multi-party cases. It is highly unlikely that “spare” Government 

office space available if required to support multi-party work taking 

into account multi-defendants. 

 Mechanisms would be required to avoid conflict in multi defendant 

prosecutions. How many multi-party prosecutions are there annually? 
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Financial  
 

 What would be minimum and maximum costs? 
 For those Advocates who undertake Legal Aid as all or part of their 

practice, how would a fixed salary compare to private practice 
earnings?  

 Information on pay and costs in the Attorney General’s Chambers 
would assist as comparisons should be made regarding 
structure/salaries i.e. for prosecutors.    

 The Legal Reserve Fund – clarity is needed as to how this fund works 
and whether funds could appropriately be used for PDU purposes. 

 Would there be any additional PII costs if Advocates are added to the 
current Government cover in a PDU role?  

 
         Staffing  
 

 The potential career path and salary range which would be offered to 
members of a PDU (including pension). 

 Education, training and CPD. How much would this cost and who 
would deliver and design? 

 Consider changes in legislation that might be required to give non-
Manx but duly licenced lawyers rights of audience for PDU work. 

 
Quality Control  
 
• How would performance and quality be tested and managed? 
• What is the likely effect on the Manx Bar if all defence work was  
  undertaken by a PDU staffed potentially by foreign lawyers? How  
  would this affect development, retention and advancement with the  
  pool of talent within the Manx Bar to represent Defendants privately in  
  Criminal cases from the very lowest levels to the most serious and  
  complex cases. 
 

Summary of the consultation responses so far: 
 

 There are concerns regarding availability of sufficient Advocates and 
problems over conflicts of interest.  

 How would Advocates in such a unit be appraised? By reference to “Not 
Guilty” verdicts? Or cases settling? Or simple costs formulas? 

 To whom would Advocates owe their primary duty? Client or Employer? 
 There could be costs savings. 
 Work could be contracted out on an annual basis to a selection of Advocates 

(say, 4 Advocates at £60,000).This would represent an immediate cost 
reduction of £160,000. 

 There would be confirmation at the start of the year of exactly how much 
cost would be involved. 

 There would be a build-up of expertise from having a small number of 
Advocates involved.  

 The concept of a PDU does not meet the minimum standard of Human Rights 
with regard to representation. 

 The idea has been mooted in the past and nothing has changed within this 

jurisdiction to make such a unit more viable. 
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2.   Should publicly funded Legal Advice Centres be     
      established?  
 
Legal Advice Centres – a brief description - what they are and how they 
work in other jurisdictions 
 
Known as Law Centres in the UK they have existed since the early 1970s. For some 
time they have been primarily delivered through the Citizens Advice Bureaux.  
 
Cuts in publicly funded legal advice in the UK have led to a reduction of generalist 
comprehensive Law Centres. The reduction in generic centres has, to some extent, 
now shifted responsibility to specialist voluntary organisations. Primarily, they 
specialise in family, consumer, housing, debt and social welfare law and where still 
operable, continue to offer legal advice, casework and representation to individuals 
and groups. 
 
Centres could potentially be set up in the Isle of Man – run either within or outside 
Government - and staffed by Trainee Advocates, paralegals and or by Advocates 
operating on a “pro bono” basis or by some alterative form of paid or voluntary 
arrangement. 
 
Background 
 
Legal Advice Centres have not previously operated in the Isle of Man and would be a 
new concept. The potential to create them has been introduced through the current 
consultative exercise run by the Committee. 
 
Several consultees have commented on the need for a free or low cost service 
providing early introductory advice on a walk-in or short consultation appointment 
basis to avoid citizens facing current or potential legal issues from having to enter 
the full Legal Aid system.  
 
The Current position 
 

 The Committee has appointed a sub-committee consisting of: 
 
Mr Andrew Swithinbank  
Mr Tony Jones 
 
The sub-committee recommends that consideration be given to: 
  (i) whether some new form of legal advice services should be established and  
  if so how;  
  (ii) whether it should replace all, or part, of the existing Green Form Scheme;  
  and  
  (iii) whether advice and assistance may be best delivered by a centralised  
  office or Legal Advice Centre.  
 
When there has been sufficient consultation and the sub-committee has completed 
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its work. The sub-committee will consider the options and, if appropriate, determine 
a preferred means of establishing a Legal Advice Service which will then be the 
subject of a recommendation to Government. 
 
Potential change 
 

1. Establishment and strategic location of Legal Advice Centres in order 
to allow the public easier access to legal advice. 

2. Legal Advices Centres to be funded and operated by a partnership 
between any combination of Government, private or third sectors.  

 
Further issues to be considered 
 
Potential advantages 
 

 Could provide a fast track source of legal advice with the aim of preventing 
problems from arising in the first place 

 Provision of early impartial advice which could avoid the need to formally 
engage an Advocate to act on their behalf.  

 This would provide a full opportunity to explore alternative means of dispute 
resolution (ADR) before the matter escalates.  

 An immediate low level early intervention approach could change the nature 
of the Legal Aid system from its supporting an adversarial position to it 
encouraging problem solving and compromise.  

 The approach would build upon, utilise and develop the productive 
partnership between Government, private and third sector and its interest in 
supporting the rights and responsibilities of the Island’s residents.  
 

Operational Issues 
 

 Financial  
 

o Government funded (impact of independence to be considered e.g. 
with regard to suit against Government?) 

o Pay as you use, either a fixed fee or a tariff based on the nature of 
the advice or a donation. 

o Legal firms carry the cost, either by pro bono work or as a 
contribution to the running of the Centres. 

o A combination of two or more of the above. 
o Donation of funds or staffing from one or more independent 

organisations. 
o Local community initiative. 
o Alternatives? 
o How will the Centre handle high value cases – bearing in mind that 

such cases could potentially overwhelm the Legal Advice Centre in 
both budgetary and capacity terms? 
 

 

 Organisational Structure  
 

o Government?  



33 
 

o Outsourced to private law firm, voluntary organisation, co-
operative/social enterprise?  

o Trust/ company limited by guarantee/charity?  
o Alternatives? 

 
 Staffing  

 

 Trainee Advocates as part of their training programme under the 
guidance of a qualified Advocate. 

 Qualified Advocates on the Legal Aid Panel. 
 Directly employed salaried Advocates. 
 Recently retired Advocates as volunteers. 
 Legal firms. 
 Any combination of the above. 
 Alternatives? 

 

 Quality Control  
 

 Qualified supervision. 
 Continuing professional development. 
 Accessibility of the service i.e. are Centres in the right place? Are they open 

at the right times? 

 Public Indemnity Insurance. 
 Additional measures? 

 
 Targeting   

 Should the provision of advice be restricted in terms of subject matter? 
 Should it be universally available or means tested and limited in some way? 

 Should there be a financial or time restriction on the amount of advice given? 
 Should there be a limit on the number of times the centres can be accessed? 

 
 Location – where should the advice centres be located? 

 
 Should there be an Island wide service with Advice Centres provided across 

the Island with local access to the service in Douglas, North, West and the 
South? 

 Should the service, wherever possible, utilise part of an existing community 

resource centre? 

 

 What is the likely impact on other parts of Legal Aid provision?   

 What will be the impact of Legal Advice Centres may have on the parameters 
and continuing need for the Green Form Scheme? 

 With the provision of legal advice and assistance through the new Legal 
Advice Centres, the Green Form Scheme may become unnecessary as a 
separate component of the Legal Aid system. 

 Should some components of the current Legal Aid system be provided 
through, or connected with, the Legal Advice Centres. Such as the Duty 
Advocate Scheme.  
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Summary of consultations so far: 
 

 There are regrets that there is a lack of a Legal Advice Service on the Island 
as a clear and evident need was reported.  

 Currently, the Citizens Advice Service (CAS) would not be able to offer a 

Legal Advice Service as its volunteer advisors are not legally trained.  

 It would require significant CAS training and fundamental and expensive 

changes to their insurance cover. 

 CAS premises could be considered to host Legal Aid Services.  

 There is a need for a better balance between advice to prevent problems 
arising or escalating and representing people in an adversarial Court.   
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3.  Should Alternative Dispute Resolution (ADR) and, in  
     particular, Mediation be promoted or made mandatory?   
 
Brief description of ADR what it is and how it works 
 
Alternative dispute resolution (ADR) is the process whereby the parties to a dispute 
are assisted by a third party to resolve their disputes in an optimal fashion which 
meets as many of their needs as possible. In Arbitration, the parties agree that the 
decision of the Arbitrator will be accepted by the parties in dispute. In mediation an 
impartial third party acting as mediator helps the parties to reach their own solutions 
for resolving their dispute. The Committee is primarily, but not only, concerned with 
mediation services. 
 
The best case mediation outcome is that proceedings (and associated costs and 
delays) are avoided altogether. If however, proceedings have commenced then 
mediation can bring the matter to a much quicker conclusion in the most cost 
effective manner. 
 
Background 
 

1. The Committee has noted that Alternative Dispute Resolution (ADR) 
mechanisms are an important feature of the existing legal landscape. 

2. ADR is widely recognised as being successful in achieving early 
resolution of disputes. 

3. In the context of parties taking action ADR has resulted in higher 
satisfaction ratings. 

4. ADR has been quicker and cheaper than if the matter were pursued 
through traditional court process 

5. Rules of the High Court impose an obligation on parties to assist in 
meeting the overriding objective of conducting matters in such a way 
that the Court is able to deal with cases justly. This includes the 
following factors: 

 Ensuring that parties are on an equal footing 
 Saving expense 
 Proportionality (costs v outcome) 
 Expenditure and fairness 

1. To achieve this objective the Court is required to pursue active case 
management, which includes encouraging and facilitating the parties 
of use alternative dispute resolution procedures where the Court 
considers them to be appropriate.  

2. Parties are penalised in costs if they have not attempted to settle 
matters using ADR in appropriate cases. 

3. Legal Aid funding should therefore reflect the fact that ADR 
mechanisms are an established part of the justice process already.  

4. In the IOM and other jurisdictions, mediators may be lawyers, or 
drawn from other professions. If parties instruct advocates to assist 
them in resolving their dispute as an advocate, neither of those 
advocates can act as a mediator between the parties. The mediator 
must be independent of all parties and must act impartially. 

5. There has been no statutory requirement to belong to a professional 
body or be accredited to provide mediation services.  
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6. Mediation by one mediator is the usual model now in the IOM but 
there is scope for co-mediation, using two mediators, in more complex 
cases. In other places that is the usual model.  
 

The current position 
 
• The Committee has appointed a sub-committee consisting of: 
 
  Ms Jane O’Rourke 
      Mr Tony Warham 
  Mr John Wright 
 

 The sub-committee has worked collaboratively with mediation service 
providers to try and reach agreement over how mediation could best 
be provided firstly, within the existing legislative framework and 
secondly, within procedural and legislative changes in the future. 

 The sub-committee continues to encourage mediation as the initial 
and preferred option for all family issues (including custody of children 
and financial settlements) and, to strengthen this, recommends that 
upon initial application for Legal Aid, there must be a requirement for 
a stay in court proceedings pending mediation (except in cases of 
emergency protective and prohibited steps applications). The sub-
committee is exploring whether mediation service providers can be 
funded directly without the need for an Advocate to act as 
“gatekeeper” and instruct the mediator. 

 The sub-committee is seeking feedback as to whether the Courts 
should publish specific guidelines in respect of applications submitted.  

 The Legal Aid Committee has introduced and published an interim 
mediation policy which clearly sets out the appropriate types of 
mediation models and (fixed) fee scales. The policy seeks to 
encourage mediation by meeting the costs of mediation for both 
parties, even where one party is not legally aided.  

 The Legal Aid Committee’s website is regularly updated with the list of 
mediators which may be used within the Legal Aid scheme. 

 Mediators who belong to the Manx Family Mediation Network (MFMN) 
must be members of the recognised Family Mediation Association 
(FMA) of the UK. The MFMN is currently producing protocols for 
competency and training standards which will merit independent 
accreditation by the FMA. This will generate the first Manx mediation, 
competency standards. The sub-committee is exploring the extent to 
which independent accreditation is desirable and/or necessary.  

 In England and Wales there is a requirement that parties in family 

proceedings must engage in an initial mediation assessment meeting 

before Court applications can be processed and success rates for 

mediation have been as high as 89%. 

Potential change 
 

 The work of the sub-committee is on-going but the current proposal is as 
follows: 
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1. To recommend legislative change to make Legal Aid available for 
ADR/Mediation prior to the instruction of Advocates. 

2. To require the use of ADR/Mediation before the grant of Legal Aid.  
This recommendation does not require legislative change. 

 
Further issues to be considered 
 
Potential advantages of mediation – thus far the sub-committee has primarily 
explored mediation as the most regularly form of ADR in a legal context.    
 

 It is a flexible method of ADR which can be used in many different scenarios 

 It is impartial and confidential. 
 Decision making rests with the parties. 
 It seeks to minimise lengthy stressful and costly disputes by working with the 

parties to reach common ground.  
 It can increase awareness in family matters that there are different paths 

through the complexities of divorce and separation and that these can 
sometimes lead to better arrangements for children and financial settlement. 

 It sets out to help parties in dispute to communicate in a more amicable way 
than the traditional adversarial, litigation environment.  

 Lower cost. 
 Speed of settlement. 
 Control of process. 
 Choice of forum. 
 Consideration of a wider range of issues and options. 
 Wider range of outcomes. 
 Flexibility of process and evidence. 
 Confidentiality. 
 Use of a problem solving approach. 
 Reduces harm to relationships between the parties and within a family unit. 
 Improves the incidence of compliance. 

 Improves client satisfaction. 
 Current IOM focus has been on family mediation but there are other publicly 

funded forms of Manx ADR-type schemes for which Legal Aid is not currently 
available: 

 Financial ombudsman scheme 
 Industrial relations service 
 Office of human resources grievance mediation 
 Law Society conciliation 
 School mediation 

 Small Claims Court 
 Tribunals (albeit with some exceptions) 

 
Operational Issues 
 
Financial    
 
• Increased expense in some cases.  
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Organisational Structure 
 

 Additional delay if the matter is not resolved through mediation. 
 Mandatory mediation may not be as valuable as entirely voluntary mediation. 
 Lack of public findings hinders development of case precedent. 
 Loss of potential use of procedural steps. 
 Loss of potential advantages of evidential rules. 
 The Legal Aid Committee has implemented an interim family law mediation 

policy which can be viewed online. Sole mediation is the expected baseline 
but there is scope for co-mediation in more complex cases. This interim policy 
may be reviewed in light of further submissions which are invited in the 
course of the current consultation on this topic. 

 The Legal Aid Committee has implemented an interim family law mediation 
policy which can be viewed online. Sole mediation is the expected baseline 
but there is scope for co-mediation in more complex cases. This interim policy 
may be reviewed in light of further submissions which are invited in the 
course of the current consultation on this topic. 

 
Quality Control 
 

 Whether the Island is large enough to sustain its own mediation service 
inclusive of the necessary training and development. 

 Lack of awareness of mediation may result in public not using the service.  
 Appropriate assessment of the quality and governance of the service. 

 If ADR is encouraged as the preferred option for dispute resolution it is 
essential that governance systems, training and monitoring are established in 
order to maintain the service as consistently of the highest standard. 

 Many countries have reported low take-up of mediation and have expressed 
disappointment about the difficulties in encouraging couples to settle their 
disputes consensually and away from the courts. 

 It is difficult to say whether the throughput of mediation would grow 
sufficiently to make it a viable long term business such that mediators could 
sustain the investment in ongoing personal development and training and 
undergo regular external validation. 

 The Legal Aid Committee has implemented an interim family law mediation 
policy which can be viewed online. Sole mediation is the expected baseline 
but there is scope for co-mediation in more complex cases. This interim policy 
may be reviewed in light of further submissions which are invited in the 
course of the current consultation on this topic.    

 Ideally, a Manx standard for competence in mediation would be developed 
and externally validated with training made available locally by accredited 
providers, with graduates completing a period of shadowing and mentoring 
with an experienced mediator.     

 
Targeting 
 

• It is difficult to say whether the throughput of mediation would grow    
sufficiently to make it a viable long term business such that mediators could 
sustain the investment in ongoing personal development and training and 
undergo regular external validation. 
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Summary of consultation responses so far 
 

 Advocates are keen proponents of mediation and favour increased use of 
mediation. 

 It is often less stressful for claimants. 
 It provides a more accessible route to resolution. 
 Advocates who are also mediators have taken significant steps to build 

mediation into their practices. 
 Levels of mediation on the Island mean that it is difficult to obtain a 

sustainable number of cases especially where mediation is conducted by two 
mediators. 

 A clear practice note on the limits in place for mediation in a Legal Aid 
context would be helpful to claimants and their advisers. 

 The use of free mediation should be compulsory in child contact/child 
maintenance cases before Legal Aid is granted. 

 Advocates have taken significant steps to build mediation into their practices. 
 Divorce and custody proceedings can be prolonged if participants reject 

multiple mediation sessions.  

 “Professional mediators seldom, if ever, use the co-mediation model. 
However there are some rare occasions when it can be useful”. 

 Levels of mediation on the Island on the Island mean that it is difficult to 
obtain a sustainable number of cases, especially where mediation is 
conducted by two mediators.       

 Legal Aid could become a corporate charitable trust and gain external funding 
and extended charitable links as to the provision of some services, such as 
those that relate to domestic proceedings and family mediation.   

 Remove Legal Aid for family hearings and initial process should see the 
instruction of a liaison officer or welfare office to meet the parties, compile 
reports or conduct their own fact finding exercise to report to the Court. 

 Offering free mediation sessions to both parties that are ordered by the Court 
for compulsory attendance would also reduce the decision process. 

 The current mediation process means that an individual not receiving Legal 
Aid is again forced to pay for the service whilst the recipient of Legal Aid can 
walk out whenever they want because the process is not compulsory. 
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4. Should a Unified Legal Aid Service be developed? 
 
Brief description of a Unified Legal Aid Service – what it is and how it 
works elsewhere: 
 
A Unified Legal Aid Service represents the amalgamation of the Criminal and Civil 
Legal Aid systems under one central system of administration. 
 
A system of Unified Legal Aid works in England and Wales where it is administered 
by the Legal Aid Agency.  
 
Background 
 

 Currently, Criminal and Civil Legal Aid services are provided by two 
Government Departments - the General Registry and the Social Security 
Division of the Treasury. 

 All costs (with the exception of the salaries of the Costs Officer, a part 
time Administrative Officer, and the summary Court staff who deal with 
the financial means assessment of criminal defendants) are met from the 
Social Security budget. 

 Over two thirds of the Social Security Legal Aid budget is spent on 
Criminal Legal Aid matters. This is administered by the General Registry. 
Therefore the majority of the expenditure is not subject to any form of 
management control by the Social Security Division or the Committee.  

 A Unified Legal Aid Service in the Isle of Man would closely follow the 
structure in England and Wales where the Legal Aid Agency has 
responsibility for the Civil and Criminal Legal Aid Service. 

 A unified service was one of the fundamental recommendations of the 
1990 Bishop Commission. 

 
Current position 
 
• The Committee has appointed a sub-committee consisting of: 
 
    Mr Chris Callow  
  Mr Martin Blackburn   
 

 The Committee has looked at the existing framework and considered whether 
judicial independence might be compromised by the proposed change. 
Current indications are that a unified system works in England and Wales 
without judicial independence being compromised so this may not prove to 
be a difficulty in the Isle of Man.  

 The current arrangements under which Legal Aid is administered are dealt 
with by way of delegated authority from the Chief Registrar to whom existing 
primary legislation gives ultimate power. Without the consent of the Chief 
Registrar, these areas must remain within the General Registry. When the 
transfer of Legal Aid Administration took place on 1 April 2015 this was 
achieved under a scheme of delegation. 
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Potential changes 
 

 Ultimately, recommendations include that the administration of both Criminal 
and Civil Legal Aid sit together in one Government Department and that this 
be achieved through legislative change and as an interim step, the Chief 
Registrar be invited to extend delegation to effect a unified system.   

 As part of this interim measure, the Committee proposes that administrative 
responsibility for undertaking financial and legal merits tests be unified within 
the Legal Aid office so that both Civil and Criminal cases are assessed in the 
Legal Aid office. 

 In order to maintain immediate access to justice, the Committee proposes 
that Courts of Summary Jurisdiction be empowered to issue limited Legal Aid 
Certificates providing representation to a maximum of 6 hours work to be 
completed within 8 weeks. The Defence Advocate would need to agree a 
case management strategy with the Certifying Officer who would grant or 
refuse subsequent extensions, in the same way as civil matters proceed 
presently.  
 

Potential advantages 
 

 It would allow for a streamlining of management and administrative 
procedures and consequential economies of scale. 

 It would ensure that Criminal Legal Aid cases are subject to the same degree 
of scrutiny and control as civil cases, under the supervision of the Certifying 
Officers. 

 If the Certifying Officers were to be involved in Criminal case management to 
the same extent as in civil matters, this would go some way to achieving the 
balance between operating an effective defence case and the cost associated 
with it. 

 By their approval or not of proposed strategies, the Certifying Officers could 
refuse any speculative work being undertaken for which no clear legal merit 
could be demonstrated, or where the cost was so excessive that a prudent 
fee paying client of modest means would not take that particular step. 

 If the Committee took over the responsibilities for strategic direction and 
policy, Criminal Legal Aid currently administered by the General Registry it 
would satisfy the element of political independence suggested by the Bishop 
Commission. 
  

Operational Issues  
 
Financial  
 
      • The sub-committee view the means tests as being identical  
  processes for Civil and Criminal cases. 

 The cost assessment process would be applied to both Criminal and Civil 
Legal Aid applications and is an audit of the bill submitted by the Advocate. 
And the work covered by the certificate is justifiable.  

 All of the above changes which extend the scrutiny applied to Civil Legal Aid 
and Criminal Legal Aid and would have resource implications, particularly the 
need for additional Certifying Officer time.    

 A defence which is likely to significantly increase the chance of acquittal will  
have merits and will be approved. If the case does not have merit it will be  
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           refused. 
 
Quality Control 

 
• The current system of appeal to the independent Legal Aid Appeals Tribunal  
  would provide an effective safeguard an effective safeguard, also for Criminal  
  cases. 
• All indications from the Legal Profession are that they would be content with  
  these safeguards. 
• The work must be covered by the certificate and justifiable. 
• Decisions on costs assessment are subject to a review and again, all  
  indications are that the Legal Profession would be content with these  
  safeguards being in place. 
 


