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1. Background and History of the Consultation 

1.1 Purpose of this Paper 

The Department has reviewed the comments made during consultation and this 
paper is a summary of those comments with the Department’s responses.  

Recommendations have been made in the light of comments received in particular  
the concerns expressed by consultees that the legislation must be drawn up in such 
a way that is appropriate to the Island.   

It is possible that some of the recommendations may have to be revisited or 
amended during the drafting process.  

1.2 Background 

In August 1999 the Council of Ministers requested that the Department produce a 
Bill covering areas of discrimination other than sex discrimination (to be covered by 
the Employment (Sex Discrimination) Act 2000) including race, disability and sexual 
orientation.   

In April 2008 the Department published a consultative document detailing proposals 
to introduce an Employment Equality Bill which would make it unlawful to 
discriminate on the following grounds:- 

 race 

 religion or belief 

 disability 

 sexual orientation 

 age 

 gender reassignment 

The document also put forward proposals to clarify the existing law in relation to 
discrimination on the ground of pregnancy as well proposing a Code of Practice on 
Bullying.  

1.3 Consultation  

The document was circulated to organisations with an interest in employment law: 
a full list of consultees who responded is given at Appendix 1.  

The consultation was divided into 2 main parts, firstly consultees were given the 
opportunity to make general comments on the proposals and secondly an 
opportunity was given to comment in detail on the proposals.   

In October 2008 a paper ‘Employment Equality Bill: Review of Consultation 
Comments’ was presented to the Department which detailed some of the general 
comments made on the proposed legislation.   

This paper laid out that while the majority of consultees supported the introduction 
of the legislation there were concerns expressed by the Chamber of Commerce, the 
Law Society, one small employer, and one individual that the introduction of this 
equality legislation: 

 would be harmful to the economy; 

 would be a regulatory burden on businesses; and  
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 was unnecessary.   

Other consultees expressed concern at possible over regulations.  

A further paper was submitted by the Department to the Council of Ministers 
advising of general comments received from the Employment Equality Bill (EEB) 
consultation, stressing the factors above and seeking Council's continued 
endorsement of the Bill.   

Council endorsed the following steps:- 

 further research be undertaken on the matter of retirement benefits 
provisions but  that this should not impact on progressing the other 
proposals including age discrimination 

 drafting instructions be drawn up for the Attorney General’s Chambers 

 a full Regulatory Impact Assessment be carried out on the Draft Bill 

 a further round of consultation be undertaken on the resulting Draft Bill.  

1.4 Next Steps 

The Department will follow the Council of Minister’s instructions, the first step being 
to produce a working draft of the Bill.  
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2. General Comments on the Proposals 

2.1 Consultation: General Comments 

There were 29 submissions.  Of these, 24 indicated that they were in broad 
agreement with the proposals.  Four respondents had reservations about the 
legislation, in particular they remained unconvinced that a case had been made for 
the necessity of new legislation and had serious concerns about the effect that 
increased regulatory controls would have on the Island’s economy. One individual 
indicated support for race and disability discrimination legislation only and was 
opposed to the introduction of legislation on the other proposed grounds.   

The majority of organisations in agreement were public sector bodies or individuals, 
however 2 private sector companies and the Employers’ Federation supported the 
proposals.   

Organisations broadly in agreement with the proposals: 

 Department of Health and Social Security Human Resources Department  

 Department of Health and Social Security Social Services Division – ‘these all 
seem important issues which should be addressed through keeping the legislation 
up-to-date.’ 

 Department of Home Affairs  

 Employers’ Federation  

 Financial Supervision Commission 

 IOM District of the Methodist Church (MC) – ‘subject to certain specific 
observations…we consider that the proposed coverage of the new legislation is 
appropriate.’  

 IOM Freethinkers – ‘The broad areas seem adequate.’ 

 IOM Government Chief Secretary’s Office  

 IOM Government Personnel Office 

 IOM Trades Council – ‘it has been the longstanding view of the Council that more 
substantial legislation is required and this goes some way towards addressing 
that, within an Isle of Man context.’ 

 Maughold Parish Commissioners  

 Onchan Commissioners – ‘the proposals in the document do not appear likely to 
impact on the authority and its employment standards.’  

 Port St Mary Commissioners – ‘(The Commissioners) wish to make it clear that 
they welcome the introduction of broader equality legislation and wish to see it 
succeed.’ 

 RLC Engineering Group  

 Search and Select  

 West Corporation  

 D Legg – commented in detail on certain aspects of the proposals.  

 A Shimmin – ‘However, vital and long overdue as this legislation is, it should be 
recognised that it is not a panacea.  Legislation can come into force overnight but 
people’s attitudes change much more slowly, and in some ways education is 
more important than legislation for changing prejudices.’ 
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 S Young – ‘The Island’s legislation needs to be brought quickly into line with 
other jurisdictions on these matters.’ 

Organisations and individuals against the proposals or with reservations 
 

 Chamber of Commerce – ‘While agreeing strongly with the principle of equality in 
employment the case for introduction of more legislation is not made – there is 
negligible evidence given of need for this level of legislation in the Isle of Man.  
The proposed legislation is likely to be detrimental to individuals and businesses 
and to the Island’s economy.  A full impact assessment of the proposed 
legislation is required now, including the costs to business as well as the costs to 
Government as an employer.’  
 

 IOM Law Society – ‘the general principle and ethos behind the proposed 
legislation, namely equality in relation to employment matters, is accepted.  
However, over-regulation is equally undesirable and legislation should only be 
introduced where there is a necessity for it.’ 
 

 Patrick Commissioners – ‘There are some good principles in this legislation; 
however the Commissioners feel that in the vast majority of cases these 
principles are already functioning well in our community…. The Commissioners 
therefore don’t see the need to try and fix something that is fundamentally not 
broken.’  And ‘The Commissioners therefore assert that this proposal be 
reviewed, with a view to reducing its scope considerably to that which is actually 
necessary for this Island nation.’ 
 

 Business Anon (A small business which did not wish to be identified in any public 
document) – ‘The need for this legislation seems to be in doubt.  This can be 
seen from just the consultation document itself, as well as from general 
knowledge of the way employment works on the Island’ and ‘we feel that yet 
another under-considered proposal is being made, one that does not adequately 
reflect the needs of small resident owner-managed business.  We therefore urge 
the Government to reconsider.’  
 

 P Murcott – In favour of introducing legislation in respect of disability and race 
but not the other areas. ‘There has been a large amount of employment 
legislation in recent years, making the obligations upon employers very complex 
and wide-ranging. Regulation is not wrong in itself, but over-regulation is most 
undesirable for both the prosperity of business, for the workforce, and ultimately 
for the national economy. Therefore new law should be created only where there 
is a proven need.’ 

2.2 Main areas of Concern 

a) A perceived lack of need for the legislation 

There were consultees who, while supporting the principles of equality, had 
concerns that there was not a proven need for the legislation.  

The IOM Law Society comments are representative: ‘Up to date Isle of Man 
statistical evidence should be provided to support the justification behind the 
proposed legislation as some of the examples seem to date back several years.’ 

The consultation document had included comments provided in response to a 
newspaper advert in March 2002 regarding discrimination in the workplace.  A total 
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of 24 replies had been received in response to the advert; of these 19 described 
behaviour that was felt to be discrimination and that related to the grounds 
proposed in the Employment Equality Bill. 

The Minister, the Hon D Cretney MHK, stated in his introduction to the consultation 
document: ‘I do not believe that discrimination is widespread or endemic on the 
Island.  On the contrary, I believe that the large majority of employers and 
employees are working together to make their organisations as fair as possible.  But 
those few individuals who do suffer discrimination based on the grounds set out 
should have a means of redress.’ 

An individual in response to the proposals stated: ‘With one or more of the areas of 
discrimination, some people may argue about that we ‘don’t have much/any 
problem with that in the Isle of Man so we don’t need any legislation’.  However, 
even if some people don’t see the discrimination taking place, or even if 
discrimination is genuinely at a very low level at present, this should not be used as 
an excuse for not including certain anti-discrimination provisions in the Bill.  The 
discrimination described in the consultation document is wrong in principle and it 
should not be permitted under law.  In addition, just because there may be very 
few cases of a particular type of discrimination at present does not mean that in a 
few years (or even months) the incidence won’t rise.’  A Shimmin 

The arguments advanced by the Social Issues Committee in 1999 in relation to the 
introduction of sex discrimination legislation still stand, the view that despite there 
being a lack of identifiable cases its members ‘cannot claim with complete 
confidence that discrimination doesn’t exist or that everyone is fairly treated and 
there are good reasons why employers should not be able to legally discriminate.’ 

The consultation document set out the Department’s arguments for pursuing 
legislation: 

 the lack of evidence of widespread discrimination does not mean that explicit 
statutory protection is not required.  The extent of discrimination is not the prime 
justification for having legislation just as the infrequency of murders on the 
Island is not an argument for the absence of legislation on homicide; and 

 legislation on its own cannot change attitudes, however, strong legislation sends 
out a powerful message that unlawful discrimination will not be tolerated.   

Although there were calls from some consultees that the Department make a new 
attempt to establish the extent of discriminatory practices on the Island, the 
Department is does not intend to delay the Bill further by carrying out a new 
survey.  The original survey was only ever intended to provide a broad indication, 
as it is virtually impossible to gather definitive data about the number of instances 
where individuals have been discriminated against and who would have been able 
to bring a case if the proposed legislation had been in place.  What we can say is 
that, when the Department placed an advert in 2002 seeking individuals to notify us 
of possible such instances in confidence, we received 24 responses of which 19 
described behaviour that was felt to be discrimination and that related to the 
grounds proposed in the Employment Equality Bill.  It is highly likely that more such 
cases were not brought to our attention because individuals did not see the advert 
or were unwilling to contact us for fear of their situation becoming public.  A further 
such survey will be faced by the same issues.  Since the survey in 2002, each year 
the Department has received approximately 10 instances where individuals have 
contacted us seeking information about employment protection against 
discrimination of the types covered by the proposed legislation.  Further such 
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surveys are unlikely to add to our evidential base.  More exhaustive surveys (say 
involving far more widespread promotion in the workplace) may produce more 
evidence; however, they would come at a cost to the Department (money, 
resources and time). 

Furthermore, the principle at stake is that employees will have protection against 
discriminatory action on the stated grounds if the legislation is enacted, and that 
Government believes such protection should exist.  If, as some consultees maintain, 
few/no cases result, then experience in the UK show costs to employers are likely to 
be minimal. 

On both these grounds (i.e. that further surveys are unlikely to be definitive and 
Government believes such protection should exist regardless of the number of 
cases), it is recommended that the legislation is not delayed and no further surveys 
are conducted at this time. 

b) Regulatory Impact Assessment 

Consultees noted the lack of a Regulatory Impact Assessment (RIA) for the Bill. 
Such an assessment  is a prerequisite for any Bill to proceed to the Legislative 
Branches and once the parameters for the legislation have been set this will be 
completed.  This has been affirmed by the Council of Ministers (see 1.3) 

c) Costs to Business  

Some consultees expressed concern that implementing the new legislation would 
cause considerable cost to business. These concerns appeared to centre round the 
disability provisions and also that it may be costly to train employees in awareness 
of the new provisions and to update employee handbooks etc.  

The Chamber of Commerce and the IOM Law Society expressed concern over the 
impact on the economy of what they perceived to be over-regulation whilst the 
views of Business Anon were as follows:  

‘The proposed introduction of the new legislation is another step towards making 
the Isle of Man a less-viable place from which to run a business such as ours. The 
never-ending stream of legislative change in the UK was a major factor in our 
decision to relocate our business here in 2004; emulating such a negative aspects 
of the UK environment risks making the Island a less desirable place from which to 
do business. The more we have to concentrate on complying with regulation and 
legislation reduces the attention we can give to running our business effectively…… 

Another of the reasons that the Isle of Man attracted us to move our business here 
was that the Isle of Man is outside of the EU. Therefore, despite the EU having no 
jurisdiction over the Island, we are concerned that there seems to be a will to 
implement UK and/or EU legislation. Similarly it seems to be of little interest that 
the Isle of Man has failed to meet international standards in respect of equality 
(section 4.5). The Island is a separate state (sic) and can implement, or not 
implement, legislation as it sees fit.’(Business Anon) 

The Department is aware that, especially for smaller businesses, the introduction of 
new legislation is a cost.  However, research undertaken by an independent body 
for the (then) UK DTI demonstrated that while small employers tended to associate 
the introduction of new employment legislation with higher costs, analysing the 
impact on the firms demonstrated that while perceived costs were high, actual costs 



  9 

were relatively minimal1.  The survey also noted that while the introduction of new 
legislation had a cost in terms of implementation and familiarisation time, 
employment legislation counted for only a small percentage of this time, the 
majority of issues were in the introduction of other legislation such as health and 
safety or financial regulations. 

The Department would seek to introduce legislation that is tailored to the Isle of 
Man and that is accompanied by clear guidance material and support for employers 
in adapting workplace practices and procedures.  The Department would aim to 
produce the same level of support as that provided for the introduction of new 
provisions in the Employment Act 2006.  

d) Over-Regulation 

While charges of overregulation can always be made when any legislation is 
contemplated it should be borne in mind that IOM employment legislation is much 
less extensive in scope and volume than the comparable UK legislation.  For 
example, UK legislation governing trade union matters is vastly more complicated 
than IOM legislation while, in addition, the range of IOM legislation is not as 
extensive.  Some areas where the UK has legislated but, to date, the IOM has not, 
include:  

 Transfer of Undertakings (Protection of Employment) Regulations (TUPE) 
 Statutory Disciplinary and Grievance Procedures 
 Statutory Recognition of Trade Unions 
 Fixed Term Contract employees: prevention of less favourable treatment 
 Agency Workers: prevention of less favourable treatment 
 Working time rules (other than paid annual leave). 

 

In the UK there are currently 9 major pieces of discrimination legislation and around 
100 statutory instruments setting out connected rules and regulations and more 
than 2,500 pages of guidance and statutory codes of practice.  It is by no means 
the Department’s intention to duplicate this vast and cumbersome body of law, and, 
in practice, it would be impossible and disproportionate to do so.  However, as with 
the drafting of the Employment (Sex Discrimination) Act 2000, legislation can be 
drafted which more accurately reflects the particular needs of the Isle of Man than 
the UK legislation which was its source; in that case the UK Equal Pay Act 1970 and 
Sex Discrimination Act 1975.  

e) Disability – the duty to make reasonable adjustments 

The IOM Law Society and the Chamber of Commerce had particular concerns over 
the duty to make reasonable adjustments under the proposed disability legislation.  

‘It is crucial that the DTI undertakes a full impact assessment regarding the 
proposed new legislation. We consider this to be particularly crucial for the impact 
of the … disability provisions on employers (and the requirement to adapt premises 
and the requirement to make reasonable adjustments).’  IOM Law Society 

                                           

1  ‘The impact of employment legislation on small firms: a case study analysis’ p.7 DTI 2003 

Employment Research Series No.20 Industrial Relations Research Unit, Warwick Business School, 

Department of Corporate Strategy, De Montfort University. Pub URN 03/1095 
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Factors such as an employer’s working practice or the layout of a building can 
restrict a disabled person’s ability to do a job that they could otherwise very easily 
do if an adjustment was made. The proposed law would include a duty on an 
employer to make reasonable adjustments to prevent arrangements or features of 
the workplace from placing disabled people at a substantial disadvantage.  Having 
taken account of this duty, employers would continue to be able to appoint the best 
person for the job. 

The duty to make a reasonable adjustment is not an anticipatory one, that is there 
is nothing in this legislation that would mean an employer having to install lifts, or 
alter a building, ‘just in case’ a disabled person were to apply for a job there.  In 
the UK it has been estimated that there is an average cost of £200 per disabled 
employee for the 10 per cent of cases where an adjustment is necessary which 
requires a financial cost2.  

What is reasonable depends on a number of factors which include: 

 how effective the adjustment is in preventing the disadvantage 
 how practical it is 
 the financial and other costs and the extent of any disruption 
 the extent of the employer’s financial or other resources 
 the availability to the employer of financial or other assistance to make the 

adjustment 

 the size and type of business. 
 

Some adjustments are likely to require an investment from the employer, for 
example providing specialist equipment, modifying existing equipment or making 
adjustments to premises, however others are relatively inexpensive or free, for 
example: 

 altering the person’s working hours 

 moving an employee to a more accessible part of a building 
 moving furniture or equipment to allow access 
 allowing absences during working hours for medical treatment 
 providing additional training 
 providing instructions or reference manuals in other formats such as braille, 

large print, audio-tape etc. 

 providing additional support or supervision 
 providing mentoring. 

 

The Department will continue to operate the Employment (Persons with Disabilities 
etc.) Scheme 1999, which was specifically intended for the purpose of helping to 
create ‘a level playing field’ between disabled and able bodied people and to 
reduce, and where possible eliminate, any financial disincentive employers have in 
recruiting or continuing to employ people with disabilities. This Scheme makes grant 
assistance of up to £10,000 available in respect of a person with a disability over 
any three-year period, such assistance being payable to either the disabled 
individual or his / her employer, as appropriate in each individual case. 

                                           

2 http://www.attendance-management.co.uk/2007/10/31/dda-1995-discrimination/ 

http://www.attendance-management.co.uk/2007/10/31/dda-1995-discrimination/
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f) Relevance of meeting International Standards 

One of the arguments in favour of implementing the legislation is that it would 
enable the Island to have the International Labour Organisation Convention 111 
Discrimination (employment and Occupation) Convention, 1958 extended to the Isle 
of Man.   

The Chamber of Commerce and Business Anon were unconvinced of the need for 
the Isle of Man to meet international standards such as those set out in this 
Convention.   

Although there is no sanction from the ILO for not extending a Convention the ILO 
Conventions are useful benchmarking tools for the Isle of Man.  Further, Convention 
111 is one of the ILO’s fundamental core conventions.   

 

 

http://www-old.itcilo.org/actrav/english/common/C111.html
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3. Comments regarding specific proposals 

3.1 Do you agree that, in principle, these areas - race, religion or belief, 
disability, sexual orientation, age, and gender reassignment - are 
appropriate to cover in the new legislation?  

Out of the 28 responses to this question, 4 had reservations, the remaining 24 
indicated the proposed coverage was adequate or to be welcomed.  There were no 
suggestions of further grounds to add. 

Patrick Commissioners expressed a concern that importing legislation ‘en bloc’ from 
the UK might result in a cure that was worse than the problem. Other consultees 
were concerned about over regulation.   

The concerns expressed by the Chamber of Commerce, the IOM Law Society etc 
concerning the lack of evidence of need for the legislation and the harm that may 
be done to the economy by its implementation are addressed in the previous 
section.  

An individual consultee argued that ‘with one or more of the areas of discrimination, 
some people may argue about that we ‘don’t have much/any problem with that in 
the Isle of Man so we don’t need any legislation’. However, even if some people 
don’t see the discrimination taking place, or even if discrimination is genuinely at a 
very low level at present, this should not be used as an excuse for not including 
certain anti-discrimination the provisions in the Bill. The discrimination described in 
the consultation document is wrong in principle and it should not be permitted 
under law.’  

The Department recognises that introducing this new statutory protection 
represents an erosion of the right of the employer to create contracts as he or she 
thinks fit, or to refuse to employ individuals on the grounds of characteristics they 
possess, such as that individual’s sexual orientation or race.  A justification for this, 
over and above the fact that society does not necessarily wish to condone such 
behaviour, is that employment law has a role in protecting the dignity of the 
individual worker in a situation where he or she is in a relationship of economic 
subordination;  the law also has a role in correcting disadvantage suffered by 
particular groups; and equality law can be seen as a means of overcoming certain 
market failures, in particular barriers to market access on the part of excluded 
groups, in such a way as to make the labour market more transparent. 

The law does have an impact on certain behaviours, for example no organisation 
would require a woman to leave her job on marriage, a practice once commonplace 
before sex discrimination laws came into force.  It is probable that such practices 
would have fallen into disuse over time, but the legislation has been a significant 
factor in the change in expectations and business practice.  
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4. Common Themes and Scope 

The consultation put forward the proposal that the format of the Employment Equality Bill 
would mirror the provisions already in place in the Employment (Sex Discrimination) Act 
2000. This was seen as a non-controversial step. There were, however some matters 
where concern were raised.   

4.1 Do you have any comments on the proposal that the legislation should 
contain specific protection against harassment on the protected grounds? 

The current wording of the Employment (Sex Discrimination) Act 2000 does not 
expressly include protection from sexual harassment, any case of harassment is 
treated as a form of direct sex discrimination.   The consultation document 
proposed that harassment should be introduced as a specific ground in the 
Employment Equality Bill.    

This proposal was generally welcomed, ‘systematic and prolonged harassment – 
however defined - is offensive and individuals should be enabled to seek redress on 
the protected grounds.’ (MC). 

The IOM Law Society concerns were expressed as follows:’(the) consultation 
suggests that there should be a standard statutory definition of harassment. This 
may prove difficult as often whether a person feels harassed is a subjective issue 
and it may be impossible to arrive at a satisfactory all-encompassing definition. Is it 
proposed that there is an objective test as to whether harassment has occurred? Is 
this possible? As harassment can potentially take many different forms and would 
depend on individual factual circumstances, we would question whether a standard 
definition would be useful or desirable.’ 

The Chamber stated that it was ‘inappropriate for a Govt Department to decide an 
all-embracing IoM definition.’   

The proposed definition is based on the UK’s3: 

(1) For the purposes of these Regulations, a person (‘A’) subjects another person 
(‘B’) to harassment where, A engages in unwanted conduct that is related to B’s 
(sexual orientation, religion or belief, age, disability, race, sex) or that of another 
person and on grounds of (sexual orientation, religion or belief, age, disability, race, 
sex)  A engages in unwanted conduct which has the purpose or effect of -  

(a) violating B's dignity; or 
 
(b) creating an intimidating, hostile, degrading, humiliating or offensive 
environment for B. 

(2) Conduct shall be regarded as having the effect specified in paragraph (1)(a) or 
(b) only if, having regard to all the circumstances, including in particular the 
perception of B, it should reasonably be considered as having that effect’. 

With regard to the issue of whether the test is a subjective or objective one, it is in 
fact a test based on both subjective and objective views.  In Richmond 
Pharmacology v Dhaliwal 4 Underhill J stated that: 

                                           

3 Sex Discrimination Act 1975 as amended by the Sex Discrimination Act 1975 (Amendment) 

Regulations 2008 SD2008/656 following Equal Opportunities Commission v Secretary of State for 
Trade and Industry [2007] EWHC 483 (Admin)  
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 ‘The proscribed consequences are, of their nature, concerned with the feelings of 
the putative victim: that is, the victim must have felt, or perceived, her dignity to 
have been violated or an adverse environment to have been created. That can, if 
you like, be described as introducing a ‘subjective’ element; but overall the criterion 
is objective because what the tribunal is required to consider is whether, if the 
claimant has experienced those feeling or perceptions, it was reasonable for her to 
do so. Thus if, for example, the tribunal believes that the claimant was 
unreasonably prone to take offence, then, even if she did genuinely feel her dignity 
to have been violated, there will have been no harassment within the meaning of 
the section. Whether it was reasonable for a claimant to have felt her dignity to 
have been violated is quintessentially a matter for the factual assessment of the 
tribunal’.  [2009] UK EAT/0458/08 per Underhill J. 

Both elements are therefore looked at; the claimant's subjective view of the 
behaviour and the reasonable person's objective view of the behaviour. 

Recommendation 

The introduction of a specific definition will have the advantage of giving a 
framework to a concept that is currently only recognised via case law, but will also 
assist individuals by having ‘harassment’ as a distinct provision on the face of the 
statute.  

4.2 Post-Employment Discrimination 

A matter raised by certain consultees, that was not expressly consulted on, was a 
concern that the legislation would cover individuals who had left employment when 
the alleged discrimination had occurred.  

‘The Consultation states that the provisions would also explicitly cover individuals 
who had left employment. Is it proposed that there will be a limitation period for 
claims to be brought within after the termination date? If so, how long? In the 
interests of certainty and finality for employers we would submit that there should 
be a limitation period as former employers can potentially provide references for 
former employees for many years after the actual employment ended. Surely the 
main purpose of the legislation is to protect employees from being victimised during 
their employment and if the provisions are extended too far then there is a danger 
of the floodgates being opened and employers being inundated with claims made 
by former employees?’ IOM Law Society 

In the UK, unlike the Isle of Man, explicit protection is provided in the discrimination 
statutes  in respect of discrimination that takes places after the employment 
relationship has ended5 via amendments made in 2003.  The two most common 
situations when this might take place are in relation to a request for a reference 
from a previous employee or where an employer is carrying out an appeal 
procedure in relation to a dismissal that has already taken place.  

                                                                                                             

4 [2009] UK EAT/0458/08 

5 Race Relations Act 1976 s.27 A(2); Religion or Belief Regulations 2003  reg.21(2), Sexual 

orientation Regulations 2003 reg 21(2);Sex Discrimination Act 1975 s.20A as amended by 

the Sex Discrimination Act 1975 (Amendment) Regulations 2003 SI 2003/1657 reg 3. 
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The House of Lords in Rhys-Harper  v Relaxion Group Plc 6, a case decided on the 
wording of the unamended UK statutes, held that protection against discrimination 
did not cease when the employment ended.  

In this case their Lordships took the view that it was illogical to make a distinction 
between a reference given the day before employment ends and one given the day 
after, it was also thought that Parliament cannot have intended that reprisals may 
be exacted, so long as they are postponed until after the employee has been 
dismissed.  In the view of Lord Nicholls, the obligation not to discriminate, once 
triggered, applies to all ‘incidents’ of the relationship, whenever they arise.  He was 
of the opinion that it should be no more burdensome for an employer to provide a 
reference in a non-discriminatory manner for an ex-employee than for an existing 
employee, and that if the employer had a blanket ban on issuing references after a 
certain period of time had lapsed, or on issuing them at all, as long as an employee 
wasn’t singled out then this requirement should make no difference.  

He was also of the opinion that the prospect of former employers being harassed 
with unfounded, vexatious claims cannot be a good reason for refusing to entertain 
well founded claims.   

The UK statutes that the House of Lords based its judgment on followed the same 
wording as that in the current IOM legislation.  Therefore even if the Isle of Man 
legislation did not introduce explicit protection for post employment victimisation, 
the House of Lords judgment in Rhys-Harper would be persuasive on an Isle of Man 
Employment Tribunal interpreting the Manx statutes as they stand.  

4.3 Do you have any comments on the general principle of exemptions to the 
legislation and any comments on specific exemptions? 

In the Employment (Sex Discrimination) Act 2000 there are a certain number of 
exemptions to the principle that employees should not be discriminated against on 
the grounds of their sex where being male or female is a genuine occupational 
qualification (GOQ) for the post in question. For example a woman’s refuge may 
wish to employ female staff due to the particular nature of the job.  The 
Employment (Sex Discrimination) Act 2000 provides a list of circumstances where a 
GOQ may arise. The proposal was that instead of a list being laid out of potential 
GOQs this would be replaced with a provision allowing an employer to objectively 
justify any deviation from the principle of non-discrimination when he or she could 
prove this was necessary for the post in question.  

This principle was accepted by consultees, with some concerns that it might allow 
employers room to discriminate if not carefully worded. The drafting instructions 
will reflect this.    

4.4 Statutory Questionnaires  

The Department stated that the statutory questionnaires issued under the 
Employment (Sex Discrimination) Act 2000 to assist complainants in identifying 
discrimination would be extended to cover the new grounds.  

Consultees asked to see a copy of the proposed questionnaire and also for an 
indication of how likely the questionnaire is to be used. 

                                           

6 [2003] IRLR 484 
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The statutory questionnaire currently in use in sex discrimination cases is available 
to download from http://www.gov.im/dti/employmentRights/equality.xml.  
Questionnaires issued under the proposed new grounds would follow the same 
pattern.   

It is difficult to ascertain how often the questions procedure has been used as it is 
quite likely to have been used by complainants who have subsequently decided not 
to take a case forward or who have settled their case without recourse to the 
Employment Tribunal.  The Manx Industrial Relations Service suggested that, as far 
as they are aware, the questionnaire is used at the moment in fewer than 5 cases a 
year.  

The Organisation for Economic, Cooperation and Development (OECD) praised the 
UK’s approach in adopting a questionnaire and were of the opinion that use of the 
questions process plays an important part in many discrimination claims7.  
 
Recommendation 
As the questionnaire procedure already exists, and has done since 2001, without 
any reports of issues or problems, then to extend it to the other grounds would 
seem logical.  The alternative would be to leave an anomaly of the questions 
procedure only available in sex discrimination cases, or to remove a facility that has 
proved unproblematic. 

4.5 Charities and Volunteers.  

The Employment (Sex Discrimination) Act 2000 defines employment as follows 
'employment' means employment under a contract of service or of apprenticeship 
or a contract personally to execute any work or labour.’ The definition of 
‘employment’ in the Employment (Sex Discrimination) Act 2000 is wider than that 
contained in the Employment Act 2006 which only covers people working under a 
contract of service. Thus, people who may be regarded for, say, unfair dismissal 
purposes as self-employed (and therefore unable to claim under the Employment 
Act 2006) but who work for another, will be treated as employees for the purpose 
of claiming discrimination under the Employment (Sex Discrimination) Act 2000, 
provided they work under a contract which requires them ‘personally to execute any 
work or labour’.   To use this same definition in the new legislation would be 
rational.  

Ultimately  it is a matter of fact as to whether or not a worker falls into the 
definition above.  Only an Employment Tribunal can give an answer and will 
consider the matter in respect of relevant case law. It may well be that on the facts 
of a given case a person who is regarded as a ‘volunteer’ is actually in a position to 
be regarded by an Employment Tribunal as an employee.  However the UK courts 
have held that there has to be an intention to create an employment relationship in 
such situations and that this is difficult to do in the vast majority of volunteer 
situations (South East Sheffield CAB v Julie Grayson [EAT 0283/03].) 

The IOM Law Society also drew attention to the proposals with regard to charities ‘a 
large portion of charity ‘workers’ may be volunteers.  Is it proposed that there will 
be a specific exemption for volunteers?  

Ultimately, it is of fundamental importance as to whom the legislation will apply and 
it is important that clarification is provided in this regard.’ 

                                           

7 OECD Employment Outlook 2008 p.169 www.sourceoecd.org/employment/9789264046320 ISBN 978-92-64-04632-0 

http://www.gov.im/dti/employmentRights/equality.xml
http://www.sourceoecd.org/employment/9789264046320
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It is not intended that this legislation will confer employment rights on volunteers 
who work for charities, for example volunteers in charity shops or who may provide 
assistance to a charity for a few hours a week, however employees of charities, for 
example full time care workers for charities, would be covered by the legislation.   

The Department, having had this potential issue pointed out will ensure that 
appropriate attention is drawn to the matter in any guidance material and that the 
law is as clear as possible that volunteers are not intended to be covered.  

4.6 Do you have a preferred option in respect of the level of compensatory 
award in discrimination cases? 

In the Isle of Man there is an upper limit of £30,000 (£50,000 from 20th July 20098) 
to the amount of compensation which may be awarded by the Employment Tribunal 
in sex discrimination cases.  This amount may include an injury to feelings element.   

For cases of unfair dismissal under the Employment Act 2006 the maximum amount 
that may be awarded is also £30,000 (£50,000 from 20th July 2009), although an 
additional award may be made of up to £5,000 in relation to injury to feelings. The 
total that can be awarded is therefore £55,000. This injury to feelings component in 
unfair dismissal cases is unique to the Isle of Man. There is no limit to the amount 
of compensation that may be awarded in Whistleblowing and Health and Safety 
cases.  

In the UK the situation is different; there is no cap on the amount of compensation 
that may be awarded by a tribunal in a discrimination case (or in a whistleblowing 
or health and safety case), in contrast the maximum amount that may be awarded 
in compensation in an unfair dismissal case is £66,2009, and as stated above there 
is no element of injury to feelings in such an award.  

Consultation Options 

The consultation document put forward 3 options: 

1. To retain the link with unfair dismissal compensatory awards with a 
cap on the maximum award.   

In agreement were 8 consultees, including the Law Society and 2 businesses.  It 
was felt variously that it would be discriminatory if the awards were different 
and that ‘certainty about the maximum possible award is needed for employers 
to be certain of their position’. 

2. To remove the cap. 

Five consultees were in agreement with removing the cap, including the IOM 
Trades Council and the Employers Federation.    

The Chamber of Commerce were against removing the cap due to the high 
degree of uncertainty that this would cause for employers.  

 

 

 

                                           

 

9 Increased annually in line with the retail price index. Applies to dismissals where the 

effective date of termination falls on or after 1 February 2009. 
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3.  To allow a higher award in discrimination cases, but retain a cap.   

There were six responses in support of the proposal that a higher award should 
be available where there was evidence of discrimination than for unfair dismissal 
cases.   

The Isle of Man Freethinkers suggested that  ‘there should be a cap, but the cap 
should probably be set higher than the UK equivalents because the claimant will 
usually have to move off Island in order to take up new employment, therefore the 
resettlements costs should be considered’’.  

The Department has no evidence that it is the case that dismissed employees will 
usually have to move off Island.  Also the Employment Tribunal may take into 
account any difficulty that an employee has found in gaining a new job after 
dismissal in making a compensatory award. 

DHA CEO ‘I believe the final cost to the employer must be flexible to recognise 
unique situations, surely compensation cannot be set without reference to the 
damage harm caused and therefore to set a limit seems to ignore those who have 
suffered most. 

I also believe that the maximum should be such that it would deter unscrupulous 
employers deciding to discriminate or unfairly dismiss an employee because the 
cost is not seen as prohibitive.  

It could be urged that an alternative dispute resolution condition could be attached 
to maximum levels.   I.e. If the employer undergoes mediation to seek a solution 
short of a tribunal and provided this was undertaken in a reasonable way then the 
limit of compensation could be set.   The independent mediator would be the judge 
as to the reasonableness of both employer and employee’s commitment to the 
process.’ 

The Manx Industrial Relations Service has responsibility for conciliation and runs 
this effectively it would therefore seem inappropriate to add another layer to this 
process.  

It was suggested by consultees that the Employment Tribunal could take into 
account a repeat offence by an employer, while this approach seems attractive, in 
effect it would be allowing the Tribunal to award punitive damages rather than 
assessing the loss in a particular case and is not in line with the approach currently 
taken to compensation.  

Other comments 

The  Chamber of Commerce did not express a view on which approach should be 
taken in setting compensatory limits, or the removal of such limits, however they 
did comment in detail on the damage that a large award could do to a business: 
‘We need to be aware that a high award could close down a small business, 
resulting in redundancy for innocent employees.  It might be an idea for the 
tribunals to be told to bear in mind the ability to pay of a ‘guilty’ company and the 
consequences of such an award.’ 

Injury to feelings 

Although the consultation did not ask specifically for comments on the injury to 
feelings component of the compensatory award, the IOM Law Society wished to 
know whether the injury to feelings component would be included in the cap or not. 
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The Chamber of Commerce stated, ‘We have consistently advised against 
compensation for injury to feelings as unquantifiable.  If you cannot measure or 
quantify the ‘injury’ how can you value it? In effect this increases the basic 
compensation since any claimant is likely to add a claim for injury for feelings to 
his/her initial claim’. And ‘we are deeply opposed to any award on ‘injury to 
feelings’.  Surely everybody who wins a case can claim some ‘injury to feelings’.  
How do you value these for awards?  you cannot measure or quantify the ‘injury’ so 
how can you value it?  Will the DTI publish guidelines for Tribunals? Is there a cap?’   

5th para : Document states ‘It is impossible to compare like with like with the UK’ 
and then goes on to do a comparison!  It seems apparent that there are no Isle of 
Man figures’.  As there is a cap on the awards made in the Isle of Man, unlike in the 
UK, and as there are fewer grounds for taking a case to the Employment Tribunal in 
the Isle of Man, it is impossible to give a direct comparison with the UK.  However, 
as stated in the consultation document, the figures given showed the position in the 
IOM under the law as it stands.  

There have been a number of decisions in the UK which the IOM Employment 
Tribunal may use as a guideline in deciding the appropriate level of an injury to 
feelings award, with the UK Tribunals stressing that there is no automatic right to 
such an award.   

It was held that the following principles should apply when Employment Tribunals 
determine the level of injury to feelings awards10: 

 awards for injury to feelings are compensatory. They should be just to 
both parties. They should compensate fully without punishing the 
discriminator. Feelings of indignation at the discriminator's conduct 
should not be allowed to inflate the award  

 awards should not be too low, as that would diminish respect for the 
policy of the anti-discrimination legislation. Society has condemned 
discrimination and awards must ensure that it is seen to be wrong. 
However, awards should be restrained  

 awards for injury to feelings should bear some broad general similarity 
to the range of awards in personal injury cases. This should be done by 
reference to the whole range of such awards rather than to any 
particular type of personal injury award  

 Employment Tribunals should remind themselves of the value in 
everyday life of the sum they have in mind. This may be done by 
reference to purchasing power or earnings  

 Employment Tribunals should bear in mind the need for public respect 
for the level of awards made.  

The Court of Appeal in the case of Vento  v Chief Constable of West Yorkshire 
Police, gave guidance on the assessment of damages in discrimination cases. The 
judges stated that damages for injury to feelings can be divided into three bands:-  

a) The top band should normally be between £15,000 and £25,000 and that 
sums in this range should be awarded in the most serious cases, such as 
where there has been a lengthy campaign of discriminatory harassment.  

b) The middle band of between £5,000 and £15,000 should be used for 
serious cases which do not merit an award in the highest band.  

                                           

10 (1) Armitage (2) Marsden &amp; (3) HM Prison Service v Johnson [1997] IRLR 162  
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c) Awards of between £500 and £5,000 are appropriate for less serious 
cases, such as where the act of discrimination is an isolated or one-off 
occurrence. 

In a recent case in the UK an employment tribunal awarded what is believed to be 
the highest award ever for injury to feelings for an act of discrimination.  Following 
the Vento guidelines, £25,000 was set as the normal absolute maximum which 
would be awarded as aggravated damages.  In this case, the employment tribunal 
awarded the maximum but also decided it should be increased by 18.5% on 
account of inflation. 

Recommendation 

This consultation did not seek to reopen the debate on injury to feelings awards in 
the unfair dismissal jurisdiction, this issue was thoroughly debated in the Legislative 
Branches during debates on the Employment Act 2006 and is outside the scope of 
this paper.  

Injury to feelings in discrimination cases is a well recognised concept which 
recognises the particular nature of these cases and the harm that may be caused. 
For this reason, as well as the fact that injury to feelings is available now in sex 
discrimination legislation, the consultation did not suggest that the injury to feelings 
element of the compensatory award in discrimination cases should be removed.   

It is proposed that a cap is retained on awards in discrimination cases, in order to 
give certainty to employers.  However there is a concern that as the legislation 
currently stands compensatory awards in unfair dismissal cases are potentially 
£5,000 more than in discrimination cases.  Therefore it is proposed that the 
maximum award in discrimination cases is increased to £55,000.  
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5. Race 

5.1 Do you have any comments on the Department’s proposals in relation to 
race discrimination? 

Comments in favour of introducing this type of legislation were ‘race discrimination 
and abuse are utterly unacceptable’(PM); ‘long overdue’ (DHSS SS) and ‘while it is 
never possible to address a cultural problem through a legal instrument it is at least 
a start’ (IOM Freethinkers).   

Concerns were expressed in the following main areas: 

 the interaction between Control of Employment legislation and race 
discrimination legislation (from several consultees); and 

 a concern that the definition of race lacked clarity.  

There were also comments about the  lack of examples of discrimination from the 
IOM and the costs involved for employers in implementing the legislation.   

5.2 Interaction of Control of Employment legislation and race discrimination  

There was some concern expressed by consultees that the Control of Employment 
legislation was inherently discriminatory. The Department took advice on this 
matter prior to consultation. Governments are allowed to operate such controls, for 
example immigration or residency controls, which may give certain groups, in this 
case Isle of Man Workers, an advantage in gaining work.   Hence while the Scheme 
operates in favour of Isle of Man workers and is therefore discriminatory, it is not 
necessarily unlawful discrimination.     

5.3 Definition of race 

‘Definition of ethnic or national origin is not defined. Building legislation on this 
ambiguity is dangerous as it may well be used by individuals to assume rights for 
which this legislation was not intended’. (Patrick C)   

The consultation document proposed that the coverage would be the same as that 
offered already in dismissal cases in the Employment Act 2006; that is protection 
against discrimination on the grounds of colour, race, nationality, or ethnic or 
national origin. This mirrors the UK provisions.  The UK courts have clearly 
established case law on who is covered by this legislation and the principles upon 
which this is based.    

‘For a group to constitute an ethnic group it must, in my opinion, regard itself, and 
be regarded by others, as a distinct community by virtue of certain characteristics. 
Some of these characteristics are essential, others are not essential but one or more 
of them will commonly be found and will help to distinguish the group from the 
surrounding community. The conditions which appear to me to be essential are 
these:  

(1) a long shared history, of which the group is conscious as distinguishing it from 
other groups, and the memory of which it keeps alive  

(2) a cultural tradition of its own, including family and social customs and manners, 
often but not necessarily associated with religious observance. In addition to those 
two essential characteristics the following characteristics are, in my opinion, 
relevant  
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(3) either a common geographical origin, or descent from a small number of 
common ancestors  

(4) a common language, not necessarily peculiar to the group  

(5) a common literature peculiar to the group  

(6) a common religion different from that of neighbouring groups or from the 
general community surrounding it  

(7) being a minority or being an oppressed or a dominant group within a larger 
community, for example a conquered people (say the inhabitants shortly after the 
Norman conquest) and their conquerors might both be ethnic groups. 

...In my opinion, it is possible for a person to fall into a particular racial group either 
by birth or by adherence, and it makes no difference, so far as the Act of 1976 is 
concerned, by which route he finds his way into the group.’ 11 

This wide interpretation makes the legislation creates a wide ambit of protection, it 
has meant that Jews, Sikhs, Romany Gypsies, European Roma and Irish Travellers 
have all been held to constitute distinct ethnic groups for the purposes of the UK 
Race Relations Act 1976.  Rastafarians and Muslims, however, have been held not 
to be distinct ethnic groups under the legislation.  

Recommendation 

The proposed definition would enable the IOM Employment Tribunal to draw on 
long established UK case law in order to establish whether or not a member of a 
particular group may proceed with a claim, it also, importantly, matches that in the 
IOM Race Relations Act 2004 and in the Employment Act 2006.  To depart from the 
proposed definition would lead to uncertainty and possible delays and expense for 
employers and employees if a claim is bought.  

                                           

11 Mandla v Dowell-Lee [1983] 2 AC 548 Per Lord Fraser 562-565 
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6. Religion or Belief 

6.1 Do you have any general comments on the Department’s proposals in 
relation to discrimination on the grounds of religion or belief? 

Support for legislation in this area came from the Trades Council, DHSS HR, the 
Methodist Church, IOM Freethinkers, RLC, and A Shimmin.  Also the DHA supported 
the proposal with some reservations.  

‘Religious and belief issues often lead not only to the beliefs themselves but a set of 
actions or conventions associated with them.   I believe these also need to be 
specified i.e. dress, prayer times, dietary requirements, symbolic rituals, etc. there 
should be some statement which indicates how far an employer can expect a 
person to ascribe to their traditions as opposed to the employees’. (DHA CEO) 

‘I would be happier with a clause that put the onus on the employee to tell his 
employer at the interview stage of any religious beliefs which could affect the 
performance of the job, and that an employer could not subsequently be litigated 
against were a new/different religion to be undertaken. (DHA Probation)’ 

‘(There is a)…need to ensure that training is provided by the DTI to assist 
understanding’.(DHA HR) 

Strong opposition came from P Murcott, ‘The provisions on sexual and religious 
matters seem to owe their origins to European demands than to anything else, and 
in practice they will operate against the Christian faith.’  

The Chamber of Commerce was of the opinion that protection against dismissal, as 
exists in the current Employment Act 2006, was sufficient and that the proposal 
‘was a minefield’’.  

Patrick Commissioners stated ‘The respect and grace that is currently afforded 
between individual and organisations on the Island is necessary precisely because 
there is currently no legislation such as that which is proposed. This legislation 
would upset that balance and create a more adversarial relationship between 
parties of different belief structure(sic)’. 

Recommendation 

The current protection leaves employees who are discriminated against at 
recruitment, or in provision of training, or denied promotion, on the grounds of their 
religion, with no recourse to an Employment Tribunal.  This position would be 
inequitable and difficult to defend if the other discrimination provisions are brought 
forward.  Northern Ireland has had similar protection since 199812. 

The Department accepts that there will be the need for guidance on this subject, 
the UK advisory service ACAS produces a useful and concise guide to the UK 
Regulations which has proved helpful to employers and can be adapted for use on 
the Island.    

As regards customs and practices for particular religions, there is nothing in the 
legislation to prevent an employer asking any employee whether they have any 
particular requirements connected to their belief system.  For example a Muslim 
worker may require, or merely appreciate a quiet place to say prayer, or the worker 
may not be a strict Muslim or may say their prayers at such time as not to effect 

                                           

12 Fair Employment (Northern Ireland) Act 1976 (as amended in 1998).  
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their working day.  If an employer can demonstrate objective justification for a 
request not being met, or for a particular practice at work that impacts on an 
employee of a particular religion, then there will be a defence. The DHA suggestion 
that an employee should be required to state their religious practices on application 
for a job does not make allowances for the fact that an individual’s religion may 
change, or an employee’s observance of such a religion may, over time, become 
more or less strict. 

Example: A small finance company needs its staff to work late on a Friday afternoon 
to analyse stock prices in the American finance market. The figures arrive late on 
Friday because of the global time differences. During the winter months some staff 
would like to be released early on Friday afternoon in order to be home before 
nightfall – a requirement of their religion. They propose to make the time up later 
during the remainder of the week. The company is not able to agree to this request 
because the American figures are necessary to the business, they need to be 
worked on immediately and the company is too small to have anyone else able to 
do the work. The requirement to work on Friday afternoon is not unlawful 
discrimination as it meets a legitimate business aim and there is no alternative 
means available. 

6.2 Do you have any comments on the definition of ‘religious belief’? 

The Department proposed to define religion or belief to mean ‘any religion, religious 
belief or philosophical belief’; a wide definition which could encompass a range of 
different belief systems.  This would be consistent with the UK and allow the 
Employment Tribunal to use UK case law in applying the legislation13.   

In general the approach of following the UK was accepted.  However the Chamber 
of Commerce were of the opinion that the religions covered should be precisely 
defined or the proposals dropped.  P Murcott was of the view that the definition  
‘could provide carte blanche for unscrupulous people to run rings around 
employers, and to put the fear of their ‘belief’ in them by threatening to take them 
to the Employment Tribunal.’  

When the UK consulted on a similar definition it, in the words of Michael 
Rubenstein, one of the UK’s leading authorities on discrimination legislation, 
‘probably wisely, (…) resisted calls to attempts to provide a detailed definition or set 
out an exhaustive list of groups that should be regarded as religions.’14 

A list of religions will always run the danger of leaving someone out, there is a 
question of who would compile and maintain such a list.  The option of leaving the 
Employment Tribunal to use UK case law in order to establish this issue seems 
practical and reasonable.  The ACAS guidance on religion or belief states that: 

‘Religion or belief is not explicitly defined in the Regulations. In most applications to 
a tribunal it will be clear what is or is not a religion or a similar belief. It will be for 
the tribunals and higher courts to decide where the issue is disputed. They may 
consider a number of factors when deciding what is a religion or similar belief. It is 

                                           

13 Employment Equality (Religion or Belief) Regulations 2003 SI No 1660 (as amended by 

the Equality Act 2006 s.77(1). This amendment changed the definition from ‘similar 
philosophical belief’ to ‘philosophical belief’.  

14 ‘Consultative Draft Discrimination Regulations’ M Rubenstein Equal Opportunities Review 

Jan 2003 Number 113 p. 21.  
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likely that they will consider things such as collective worship, a clear belief system, 
a profound belief affecting the way of life or view of the world. Employers should be 
aware that these Regulations extend beyond the more well known religions and 
faiths to include beliefs such as Paganism and Humanism. The Regulations also 
cover those without religious or similar beliefs’15. 

The definition was further discussed in the UK in 2005 when amendments were 
made to the UK definition in the Religion or Belief Regulations 2003, in the House of 
Lords an amendment was attempted to define religion more precisely, the 
amendment was defeated and the protection remains for ‘any religious or 
philosophical belief’.  Lord Lester of Herne Hill, one of the leading speakers on 
discrimination issues in the Lords and the original proposer of discrimination 
legislation stated, ‘any attempt to try to define religion would create appalling 
problems, since those outside the definition would complain, and one would get into 
the vexed question of old religions, new religions, cults, and so on’.  Baroness 
Scotland of Asthal agreed, ‘ (no legislation) seeks to define what actual faiths or 
beliefs are covered by the law. That is left to the courts to decide, which is proper. 
We can see that there might be superficial attractions in seeking to define in the Bill 
what is or is not a religion or belief. It would help to ease concerns that some of the 
more outrageous beliefs might receive protection. However, that attraction is fairly 
superficial in nature.’16  

There have been concerns that the UK definition would allow members of extreme  
right political groups to seek protection under the religious discrimination 
provisions, however the UK Employment Tribunals have resisted this use of the 
Religion or Belief Regulations.17  

The Trades Council indicated that it may at some point in the future seek to lobby 
Government to provide protection against discrimination on the grounds of political 
belief. 

Recommendation 

A consideration of UK case law shows that the definition of religion has not been a 
major issue in cases so far.  In view of the above it would seem appropriate to 
continue with the approach suggested in the consultation document.  

6.3 Do you have any views on the proposal for a specific exception to allow 
religious organisations to recruit an individual of a particular faith in 
certain circumstances? 

The consultation proposed that there would be a specific exception to allow 
religious organisations to recruit and individual of a particular faith in certain 
circumstances. There were 12 responses to this question.  As is perhaps to be 
expected the faith organisations who replied were in favour of exemptions to allow 
a religious organisation to recruit from their own faith. It was proposed by the 

                                           

15 ‘A guide for employers and employees: religion or belief in the workplace’ ACAS Nov 2005 

16 Hansard House of Lords 13 July 2005 Columns 1106-1109 

17 Redfearn v Serco Ltd [2005] IRLR 744 a case decided under the Race Relations Act 1976, 

but which has been used by commentators as a possible example of the kind of  unintended 
consequences that could arise out of the religion or belief Regulations.  Mr Redfearn was a 

bus driver who drove mainly ethnic minority passengers and was dismissed when he 

became a BNP councillor. He claimed he had been dismissed because of his race.  
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Department that the circumstances under which this could happen would be 
limited.  

This additional GOR will arise where the employer has an ethos based on a religion 
or belief and, having regard to that ethos as well as to the nature of the 
employment, or the context in which it is carried out, being of a particular religion 
or belief is a GOR.   

The example used in the Consultation document was that of a maths teacher in a 
faith school, where the requirement to be of a particular faith may not be justified.  

Two consultees were vocal that the example given above did not acknowledge the 
unique nature of faith schools, one stating,  ‘I submit that exemptions for religious 
organisations need to be broad rather than narrow.  The example given in the 
document for discussion is that a teacher of religion should be exempt, but a 
teacher of mathematics should not be. This  shows a fundamental 
misunderstanding of what a truly religious (especially Christian) school 
compromises.  In such a school every subject necessarily is taught from a Christian 
viewpoint (whilst making pupils aware of alternatives).’ (I Whiteway) 

And, from another consultee, ‘The illustration of the maths teacher in a church 
school is inappropriate. If that notional teacher were anti-Christian, he or she would 
be most unhappy in a Church school, because its ethos goes far beyond the 
morning assembly...this will be reflected in the whole way in which the school is 
run.’ (P Murcott) 

Other consultees expressed concern that this exception might be used to justify 
discrimination, ‘faith is often used as a thin excuse to justify continued personal 
prejudice’.  Consultees who considered the proposal to be problematic suggested 
that the exception should be framed as narrowly as possible.  

Recommendation 

Framing the exemption more broadly should be treated with some caution as it may 
allow organisations to discriminate in a manner which would not be in the spirit of 
the Employment Equality Bill.   

However there has to be a balance to allow recruitment within particular faiths for 
certain jobs.  The exemption will be framed to balance these needs.  
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7. Age 

7.1 Do you have any general comments on the proposals in respect of age 
discrimination? 

There was general agreement that there should be provisions in place to prevent 
discrimination on the grounds of age.  

DHSS SS ‘People shouldn’t be treated less favourably due to arbitrary factors 
outside their control – the devil is in the detail’.  

The IOM Freethinkers stated that some of their members had reported instances of 
age discrimination.  

7.2 Retirement Benefits 

The IOM Law Society made a well argued submission in respect of the application 
of age discrimination legislation to occupational pensions.  The concern was that 
unless some allowance is made for retirement benefit schemes ‘existing schemes 
will be subjected to increased compliance costs which in turn will have a direct 
impact on the provision of benefits to employees (the costs of compliance have 
already taken their toll on employee retirement benefits as evidenced by the closure 
of schemes to new members and the aggregate scaling back on benefits as 
evidenced in the UK and Isle of Man over the last 8 or so years).’ 

In the UK the decision was made to create a series of directions for employers and 
pension providers to follow in order manage pensions and age discrimination.  This 
approach has led to a very complex body of statute and case law and to employers 
at times having to take specialist legal advice.  It has also led to anomalies such as 
employers being required by statute to provide death in service benefits to 
employees who are continuing to work after 65, which, in the case of older 
employees in their late 70s and early 80s, has proved at times impossible as 
insurance companies have been reluctant to  provide the required death in service 
cover.   

The Irish Government has taken the approach of excluding retirement benefits from 
the scope of the legislation, in effect employers can disregard age discrimination in 
the running of schemes.  This would allow employers a choice as to whether or not 
to allow employees to accrue their pension after normal retirement age.  

An alternative would be for the legislation to make provision for how employees 
who continue to work beyond retirement age are treated in schemes.  This may be 
seen as a compromise position, but could lead to further complications in running 
such schemes.  

If retirement benefits are excluded then older employees may well, if employers 
choose to exclude them from schemes after ‘retirement age’ be working in the 
same job as younger employees with less benefits.  However there is possibly a 
larger social policy question that if pension schemes become overly complex, as 
employers have no obligation to provide a pension scheme, they may choose to 
close such schemes to all employees.   

On balance there are reasonable arguments for following the Irish approach in view 
of the greater simplicity of this approach in the Isle of Man context.  

This is a complex area and specialist advice is being taken from, among other 
sources, the IPA.  A firm recommendation cannot be given at this time.  
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7.3 Do you agree that in certain circumstances direct discrimination on the 
ground of age should be allowed if the discrimination can be justified? 

Allowing direct discrimination to be justified is a departure from the norm in 
discrimination legislation.  However, there was agreement to this idea from all 13 
respondents to the question in view of the special challenges of age discrimination.   

In order to justify direct discrimination the employer would have to show that the 
discrimination is a legitimate means of achieving a proportionate aim.  For example 

 health, welfare and safety; 

 facilitation of workforce planning; 

 particular training requirements; or 

 the need for a reasonable period of employment before retirement. 

It is not anticipated that cost alone would be sufficient justification for direct age 
discrimination.  

7.4 Do you have a preferred option in respect of dealing with retirement 
under the proposed legislation? 

The issue of retirement is one of the more complex and emotive issues in the 
treatment of age discrimination.  Most employers have a mandatory retirement age, 
that is the age that the employer has set for the retirement of employees.  Unless a 
specific exemption is made in the new legislation it would constitute direct age 
discrimination to retire an employee purely because he or she had reached a certain 
age.  

Currently employers are free to set any retirement age they choose.  Legislation on 
unfair dismissal does not apply when an employee is asked to retire upon reaching 
the ‘normal retiring age’ for employees holding their position, or, if there is no 
‘normal retiring age’, when they have reached 6518.   

The Department consulted on 2 options for managing retirement  

1. outlawing retirement ages; or 
2. allowing employers to dismiss on the grounds of retirement employees who are 

over the age of 65 without this being regarded as age discrimination. 
 

There were two responses in favour of the first proposal; from the IOM Trades 
Council and the IOM Freethinkers. The Trades Council’s concerns appeared to be  
that retirees may face financial insecurity on retirement and the option of 
continuing to work should be open to them.  The Freethinkers expressed similar 
concerns that older workers could be forced out of the job market and experience 
financial distress.   

The majority of consultees who expressed a view were of the opinion that, 
generally speaking, an employer should be able to dismiss on the grounds of 
retirement employees who are over the age of 65 without this being regarded as 
age discrimination.  However there should be a provision enabling an employee to 
request to continue working.   

                                           

18 Employment Act 2006 s.132 
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Consultees expressed concern that that if an exception was not made for retirement 
an employer would be in the position of having to demonstrate a fair dismissal of an 
employee as no longer competent to do the job which may well impact on the 
dignity of the individual involved.  

While the retention of retirement ages would appear to directly contradict the spirit 
of the legislation, there are good arguments for such a policy. 

The retention of a retirement age would meet the concerns of employers in  
workforce planning, including the following: 

 the retirement age is a target age against which employers can plan their work 
and employees can plan their careers and retirement; 
 

 for employers, being able to rely on a set retirement age allows the recruitment, 
training and development of employees, and the planning of wage structures 
and occupational pensions, against a known attrition profile. While other events 
may give rise to employees leaving the workforce, the age of retirement is 
nevertheless a significant element in employers’ workforce planning; 
 

 for both employers and employees, being able to rely on a set retirement age 
avoids the blocking of jobs (and often the more senior jobs) from younger 
workers; and  
 

 for employees, knowing there is a set retirement age means they cannot be 
certain that they will be in work after that time. This will encourage employees 
to make provision for their retirement, and avoid them putting off career and 
pension planning on the assumption that they will be able to continue working 
indefinitely.  

7.5 UK Approach 

The UK’s Employment Equality (Age) Regulations 2006 introduced a national 
retirement age of 65, prior to this the position was the same as in the Isle of Man in 
that an organisation could set any retirement age or none. The UK’s new approach 
was challenged by Age Concern in a case commonly referred to as the Heyday 
challenge.19 Age Concern’s argument was that the UK in introducing a national 
retirement age had incorrectly implemented the European Directive on which the 
legislation was based.  
  
The case was referred to the European Court of Justice by the UK courts for a 
decision.  
 
The relevant directive (2000/78/EC) establishes a general framework for equal 
treatment in employment and occupation.  It provides that certain differences of 
treatment on grounds of age do not constitute discrimination if they are objectively 
and reasonably justified by legitimate aims, such as those related to employment 
policy, the labour market or vocational training.  The means of achieving that aim 

                                           

19 Judgment of the Court (Third Chamber) of 5 March 2009 (reference for a preliminary ruling from 
the High Court of Justice of England and Wales, Queen's Bench Division (Administrative Court) 
(United Kingdom)) - The Queen, The Incorporated Trustees of the National Council on Ageing (Age 
Concern England) v Secretary of State for Business, Enterprise and Regulatory Reform (Case C-

388/07) [OJ C 283, 24.11.2007] 
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must be appropriate and necessary.  The Directive lists certain differences of 
treatment which may be justified. 

The ECJ stated that the Directive cannot be interpreted as requiring member states 
to draw up, in their national implementing legislation, a specific list of the 
differences in treatment which may be justified as a legitimate aim.  Therefore, the 
fact that the UK’s Age Regulations do not contain any particular provisions, but 
merely lay down principles, is not a breach of the Directive. 

However, the ECJ stressed that measures must be justified by legitimate social 
policy objectives.  By their public interest nature, those objectives are 
distinguishable from purely individual reasons particular to the employer’s situation, 
such as cost reduction or improving competitiveness.  The ECJ concluded that the 
Directive imposes on member states the burden of establishing the legitimacy of the 
aim relied on as justification.  It is for the national court to ascertain whether the 
relevant legislation is consistent with such a legitimate aim and whether the means 
chosen were appropriate and necessary to achieve that aim. 

This judgment will now be revisited in the UK Courts to determine whether the age 
limit is in fact objectively and reasonably justified.  It is expected that the Age 
Concern challenge will ultimately fail. 

The IOM Courts are not bound in any way by this ruling.  
 
It is worth noting that the UK government pledged to review the issue of retirement 
at 65 by 2011. As yet there has been no indication from the Department for 
Business, Innovation and Skills, the Department which would have responsibility for 
such a review, that this process has begun.   
 

Recommendation 

That an exception is made in the legislation for retirement which will support 
businesses in their need for workforce planning and management of employees. To 
abolish retirement ages would set a burden on employers that cannot be justified.    

7.6 Do you have any comments on the retention of age bands in the Minimum 
Wage? 

Opinion was fairly evenly divided as to whether the age bands should be maintained 
or not.  

Those against retaining the age bands argued that pay should be based on 
competence and not age-determined prejudice. Some correspondents suggested 
allowing for training bands or benefits subsidies while removing the differential 
bands.  The Trades Council were strongly of the view that differential wage bands 
should be removed.  

The argument for the retention of age bands is that to force employers to pay the 
adult rate of the minimum wage for younger workers may discourage employers 
from employing younger workers and giving them valuable first experience at work. 
There was some concern expressed that employers may be exploiting younger 
workers by dismissing them when they reach 18 and must be paid the full rate. 
However, no evidence of such exploitation was brought forward by consultees.  

The Low Pay Commission is the UK body responsible for setting the rate of the 
minimum wage.  The Commission’s report for 2005 recommended the continuation 
of lower rates for younger people, foreseeing ‘adverse consequences for some 



  31 

young people … if employers were not able to pay some younger workers below the 
adult minimum wage level’.  

The rates of the minimum wage are (as at October 2008): 

 a worker aged 18 years or over - £6.00  

 a worker aged 17 years but not 18 - £5.24 

 a worker who has attained school leaving age but not 17 - £4.67 

In 2008 the Minimum Wage Committee recommended that there should be no 
change to the rates for workers who are under 18 while the rate of the adult 
minimum wage was increased from £5.60 to £6 an hour.  

Recommendation 

On balance it is likely to be more helpful to young people if the wage bands are not 
removed.   Young people may become less employable if employers are forced to 
pay the adult rate of the minimum wage across the board. The setting of different 

pay rates promotes vocational integration and will help younger workers to find 
jobs in competition with older workers. 

7.7 Do you have any comments on how to manage benefits based on length 
of service? 

Service related benefits, such as holiday entitlement or pay linked to length of 
service, are potentially indirectly discriminatory on grounds of age in that younger 
workers are less likely to be able to benefit from them than older workers. 

During consultation employers put forward strong arguments for the retention of 
such benefits, in that they are both very common and generally regarded by both 
employers and employees alike as a useful way of rewarding service.  

The consultation proposed that any benefit that depended on less than five years’ 
service would be specifically exempt under the legislation. But where the benefit is 
dependent on more than five years’ service, the employer would have to 
demonstrate that the provision of the benefit fulfils business needs, for example by 
encouraging loyalty and motivation or rewarding experience.  This would be similar 
in many ways to the objective justification defence that is well known under sex 
discrimination legislation. 

This exemption relates to service and not age-related benefits. So if, for example, 
an employer offers a benefit for workers over a certain age, that is a directly 
discriminatory benefit (which may or may not be justified) and not a service related 
benefit. The exemption would therefore not apply. 

Consultation Responses 

There were seven consultees who made a case to exempt all benefits from the 
scope of the legislation and allow employers to award benefits to staff at their 
discretion. Employers expressed concern that they would not be able to reward 
staff in the manner they were accustomed to and the Chamber of Commerce did 
not feel it was appropriate for Government to dictate what benefits is given by an 
employer.  

The IOM law society, an anonymous business, the Employers’ Federation and 2 
other consultees suggested that 5 years was a proportionate length of time, 
‘benefits based upon length of service are useful tool for employers to reward 
loyalty and to increase staff retention.  Therefore, it would seem that the UK’s 
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approach to exempt benefits earned up to a maximum of five years service is 
sensible as growing experience can be still be rewarded to employees.’ (IOM law 
Society).  

A Law Society also suggested that requiring employers to provide the same benefits 
to new starters as to established employees would be likely to lead to employers 
withdrawing these benefits to all rather than attempt to justify any differences in 
treatment.  

The Trades Council suggested that 5 years was too long in most occupations ‘to 
reflect the experience/skills required to be fully operational, and therefore as a 
rational justification for differing pay/rewards.  We would seek a shorter period of a 
maximum of 3 years, but potentially allow room for certain occupations requiring 
elongated periods of training/experience to go beyond that where this can be 
objectively demonstrated.’ 

This approach would be difficult to police or manage in practice and may well lead 
to Employment Tribunal cases purely to decide whether an employee was working 
in such an occupation. 

Recommendation 

It would be possible to exempt all benefits from the legislation, however exempting 
service related benefits of less than 5 years while giving employers the freedom to 
justify other benefits of over 5 years is a reasonable response.  This would still 
allow employers to reward loyalty and length of service.  
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8. Sexual orientation 

The consultation document proposed that employees would be protected from less 
favourable treatment on the grounds of sexual orientation, that is being gay, straight or 
bisexual. 

8.1 Do you have any general comments on the proposals in respect of sexual 
orientation discrimination? 

Of the 8 consultees who commented on this proposal, 7 indicated that they were in 
agreement with it, with comments such as ‘dismissal on the grounds of sexual 
orientation would appear to be unfair unless it actively adversely affects the 
individual’s ability to do a particular job.’ (Methodist). 

One consultee who was in favour of the proposals on the grounds that many jobs 
could be done by someone of any sexual orientation believed that it would be 
‘totally anathema and unacceptable’ for a homosexual person to be employed 
where there was a one to one relationship with children e.g. choirmasters, church 
leaders, pastors, youth workers or teachers.  This response confuses the issue of 
sexual orientation with unlawful sexual practices. Vulnerable groups would continue 
to receive the same protection from an individual of any sexual orientation as they 
currently do via police checks and the checking of references.   

The consultee who strongly opposed the proposals did so on largely religious 
grounds and argued that if the proposal is taken forward then there should be 
widely construed exemptions for religious organisations (P Murcott).  The legislation 
will seek to protect individuals who are treated less favourably due to being gay, 
straight or bisexual, it does not require employers to interrogate individuals as to 
their sexual orientation or, as this consultee suggested ‘to open windows into men’s 
souls.’  There is no requirement in the legislation to monitor employees’ sexual 
orientation, although some employers may choose to ask a question about sexual 
orientation as part of a confidential equal opportunities monitoring process. 

8.2 Do you have any comments on the possibility of an exemption that might 
allow religious organisations to discriminate on the ground of sexual 
orientation in recruitment for specific posts? 

This question polarised opinion. There were 13 responses: 4 consultees stated that 
they strongly disagreed with such exemptions; 2 stated that there should be no 
such exemption, or, if there had to be one, it should be narrowly interpreted; 7 
agreed with the suggestion that religious organisations should be allowed to 
discriminate with one of those arguing strongly that the exemption should be more 
widely interpreted than the UK.   

The IOM Freethinkers requested that such exemptions should be limited to full time 
clergy employed solely by the Church and had concerns that the exemptions would 
be used by religious organisations employed by the Government to carry out public 
sector functions to exclude gay men and women from employment.  

Recommendation 

The proposals should be carried forward with care given to the framing of the 
exemption in order to allow a balance between the freedom of religious 
organisations and the protection of the individual.  
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9. Gender reassignment 

9.1 Do you have general comments on the proposals in respect of 
discrimination on the ground of gender reassignment? 

There are a small number of people – whose gender identity does not match their 
appearance and/or anatomy.  People with this medical condition who decide to 
adopt the opposite gender to the one assigned at birth are known as ‘transsexual 
people’.  

Medical treatment to enable transsexual people to alter their bodies to match their 
gender identity is highly successful.  The process is known medically as ‘gender 
reassignment’. 

The consultation document proposed that individuals who have undergone gender 
reassignment, or who have indicated their intention to do so, should receive 
protection from discrimination in employment. 

The proposed legislation would support the Government’s Gender Recognition Bill20 
and also the Department of Health and Social Security’s approach to this topic in 
connection with benefits21.  

Eleven consultees indicated approval for this proposal.   

Concern was expressed by two consultees. P Murcott expressed concern in general 
terms stating that the proposals was not supported as it was an area ‘fraught with 
problems where the law intrudes at its peril.’  In the UK this area of discrimination 
law has not proved any more troublesome than the other areas that have received 
protection. 

The Chamber of Commerce expressed concern in the following areas: 

1. That protection was not needed as few people would fall under this area of 
legislation  

The Chief Secretary’s Office in the Explanatory Memorandum to the Gender 
Recognition Bill estimated that 1:4000 of the UK population is receiving 
treatment for gender dysphoria, that is may go through a gender reassignment 
process, and acknowledges that the numbers on the Isle of Man are small.  
There were, however, 3 responses from individuals who alleged gender 
reassignment discrimination in response to the DTI’s advertisements in 2002 
which asked for evidence of alleged discriminatory behaviour. This would 
suggest that even though numbers are small, discriminatory behaviour does 
exist.  

2. The ‘costly training and counselling’ that other staff may need.   

                                           

20 The Gender Recognition Bill will allow an individual to be legally recognised in his or her 

‘new’ gender. 

21
Under the Island’s Reciprocal Agreement with the United Kingdom, the Isle of Man 

Government is obliged to keep certain social security and pensions provisions in line with 

those of the UK.  In January 2005, Tynwald approved four Orders, the effect of which was 
to apply to the Isle of Man as part of the law of the Island (with appropriate modifications) 

those provisions of the UK Gender Recognition Act relating to social security and pensions, 

together with necessary related provisions. 
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The UK guidance on this topic does not recommend counselling or training, but 
does recommend that if people who deal with a trans person are well-informed, 
they are less likely to react negatively and that there are responsibilities on both 
parties to communicate and inform.  

3. The Chamber also queried whether or an employee taking time off for gender 
reassignment surgery should continue to be paid during that time.   

The legislation is not concerned with the provision or otherwise of medical 
treatment or the payment of any absence caused by that treatment. In some 
circumstances, depending on the detail of any contractual sick pay scheme, 
absence for gender reassignment surgery may fall within that scheme. It would 
be unlawful to treat someone differently because their absence is due to gender 
reassignment surgery as opposed to an employee who is absent due to any 
other health related reason, however that person would not need to be treated 
more favourably.    

9.2 Do you have any comments on the exceptions to the principle of non-
discrimination in gender reassignment cases? 

In general there was agreement to the proposal that in certain circumstances an 
employer should be able to lawfully discriminate where being of a particular sex or 
not being a transsexual person, is a genuine occupational requirement for a post. 

When the Gender Recognition Bill becomes law on the Isle of Man, which is likely to 
be before the Employment Equality Bill comes into force, an individual will be able 
to become legally recognised in their acquired gender and the position of an 
employer in relation to applying genuine occupational requirements will alter.   

9.3 Recommendation 

The Department is of the opinion that this proposal should be progressed and will 
be appropriate considering the provisions of the Gender Recognition Bill.  
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10. Disability 

10.1 Do you have any general comments on the proposals in respect of 
discrimination on the grounds of disability? 

Fourteen consultees responded to this question. Of these 10 were in favour of the 
legislation being introduced.  The remaining 4 respondents expressed reservations 
about the impact on employers in terms of cost, in particular the impact on small 
employers. 

a) Costs to employers 

The Chamber and the Law Society were concerned that employers would be 
burdened with considerable costs in making adjustments in the workplace in order 
to be ready for the implementation of the legislation.  

The proposed legislation would place a duty on employers to make a ‘reasonable 
adjustment’ to working arrangements in order to accommodate a disabled 
employee.   

The duty to make reasonable adjustments is not a general one owed at large by 
employers.  In order for it to arise, a specific disabled person must be placed at a 
substantial disadvantage by an arrangement made by an employer or a physical 
feature of the premises occupied by the employer.   

The Tribunal would take into account the following considerations in assessing the 
reasonableness of an adjustment: 

 how effective the adjustment is in preventing the disadvantage; 
 how practical it is; 
 the financial and other costs and the extent of any disruption; 
 the extent of the employer’s financial or other resources; 
 the size and type of business; and/or 
 the availability to the employer of financial or other assistance to make the 

adjustment. 

It can be seen from this that the size of the employer would be taken into account 
by the Employment Tribunal if a claim was made.  It can also be seen that 
employers would not be expected to incur disproportionate cost in making an 
adjustment.  

The Chamber suggested that ‘as the Govt wishes to introduce this as law, then they 
should make large grants available or fund any alterations 100%.’  

As detailed in the consultation document, the Department will continue to operate 
the Employment (Persons with Disabilities etc) Scheme 1999, which was specifically 
intended for the purpose of helping to create ‘a level playing field’ between disabled 
and able bodied people and to reduce, and where possible eliminate, any financial 
disincentive employers have in recruiting or continuing to employ people with 
disabilities. This Scheme makes grant assistance of up to £10,000 available in 
respect of a person with a disability over any three-year period, such assistance 
being payable to either the disabled individual or his / her employer, as appropriate 
in each individual case.  If it is found that the new legislation creates more demand 
on this fund then the total amount available in the fund could be reviewed.  
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b) Time scale for introduction 

Comments were made from consultees that the lead in time for employers should 
be sufficient to allow adjustments to be made and the small businesses will need 
support and guidance.  There are genuine concerns that small businesses will be 
affected by the proposed legislation and appropriate guidance will have to be 
provided by the Department.   

10.2 Do you have any comments on the proposed definition of disability 
discrimination and the types of discrimination that would be made 
unlawful? 

The consultation document proposed 3 forms of disability discrimination 

 direct disability discrimination 

 disability related discrimination 

 duty to make a reasonable adjustment 

The Personnel Office of IOM Government were in favour of removing the definition 
of direct discrimination as the definition of direct disability related discrimination 
appeared to meet the requirements. The definition of direct discrimination was 
added to the UK Disability Discrimination Act 1995 in 2004 in order to deal with 
cases of overt discrimination, for example refusing to interview an applicant purely 
because he or she has a disability, that are not covered by the definition of 
disability related discrimination. In claims of direct discrimination the employer has 
no defence of justification, however in disability related discrimination such a 
defence is open to the employer.  The Department considers it important to keep 
this distinct form of discrimination.  

An example would be that a blind woman is not short-listed for a job involving 
computers because the employer wrongly assumes that blind people cannot use 
them. The employer makes no attempt to look at the individual circumstances. The 
employer has treated the woman less favourably than other people by not short-
listing her for the job. The treatment was on the ground of the woman’s disability 
(because assumptions would not have been made about a non-disabled person).  
The employer cannot defend this claim by justifying the discrimination.  

The Department is considering the implications of the recent House of Lords which 
has made it more difficult for a disabled employee to claim disability related 
discrimination. 22 This may mean the introduction of indirect discrimination into 
disability discrimination.   

10.3 The Department does not propose an exemption for small employers 
under any new legislation, do you have any comments on this? 

A small organisation, the Chamber and the IOM Law Society made representations 
that further consideration should be given to an exemption from the legislation for 
small employers.  A private individual suggested that consideration should be given 
to having a longer lead in time for small employers to allow them to adjust their 
practices.  

                                           

22 Mayor and Burgesses of the London Borough of Lewisham (Appellants) v Malcolm (Respondent) 
[2008] UKHL 43 
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Of the consultees who were in favour of the legislation applying to all employers it 
was frequently stressed that  

1) the size and resources of the organisation should be taken into account 

2) that financial assistance should be made available to small organisations.  

The above two points are addressed in the factors the Employment Tribunal will 
address in the context of assessing the reasonableness of an adjustment (see 10.1).  

A two tier workforce may develop if the legislation is not adopted across the board.  
While acknowledging that small employers may require more support and help in 
the adoption of this legislation, the concept of reasonableness should mean that 
small employers will not be required to make costly or disproportionate 
adjustments.  

Recommendation 

The Department will take on board concerns expressed by employers in adopting a 
reasonable time scale for the introduction of the legislation.  
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11. Employment (Sex Discrimination) Act 2000 – proposed 
amendments. 

11.1 Do you have any comments on the proposal to incorporate a specific 
provision in the Employment (Sex Discrimination) Act 2000 to make 
pregnancy and maternity discrimination unlawful? 

This proposal was supported by 11 of the 12 respondents who commented 
specifically on this proposal.   

The IOM Law Society requested that the matter of pensions be considered more 
carefully. The Department will consider the impact on pensions of the proposal.  

11.2 Do you have any comments on the insertion of an equality clause in order 
to clarify the position of women on maternity leave in relation to pay 
increases and bonuses? 

DHSS Personnel Office had a query about pension scheme membership which the 
Department will investigate further. Other comments were in favour.  

11.3 Do you have any comments on Keeping in Touch (KIT) days and the 
question of payment for any such days? 

The Department of Health and Social Security provisions for payment of Maternity 
Allowance were amended in 2006 to allow women on maternity leave to work for 
up to 10 days without losing the right to Maternity Allowance.  Prior to this 
alteration a woman who did any work, even for a day, while in receipt of Maternity 
Allowance risked losing a week or more of allowance23.  

The Maternity Leave Regulations 2007 do not make any provision for this right.  
The proposal is that the Regulations are amended to enable an employee on 
maternity leave to agree with her employer to work for up to 10 days during the 
statutory maternity leave period without bringing that period to an end as a result 
of carrying out the work. For the purposes of this new provision, ‘work’ may include 
training or any other activity undertaken to assist the employee in keeping in touch 
with the workplace.  

Any such work would be by agreement between the parties and an employer will 
not be able to demand that an employee works, nor will an employee be able to 
demand to work.   

Responses 

The Chamber of Commerce had concerns about obliging an employer to pay KIT 
days and also as to their necessity.  They were concerned about whether a survey 
or discussion with employers had taken place and asked ‘why this wasn’t left to 
common sense’.  The Chambers asked who should pay for KIT days, the employer 
or the Government? This was a question that had been asked explicitly in the 
consultation and a response from the Chamber would have been useful in gauging 
how employers felt about this proposal.   Of the other 13 responses all were in 
favour, although opinions on who should pay were divided.   

                                           

23 S. 35 of Social Security Contributions and Benefits Act 1992 as amended by the Work and Families Act 2006 

(Application) Order 2007 SD 36/07 and the Social Security Legislation (Application) (No. 3) Order 2007 SD 37/07 
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Recommendation 

It is recommended that provision is introduced for KIT days, to support the DHSS 
provision, with payment linked to normal rates of pay. The issue of pension 
contributions will be examined. Employers will be under no obligation to offer KIT 
days, and employees will be under no obligation to undertake KIT days.  

11.4 Do you have any comments on the proposal to remove the protection on 
the ground of marital status? 

The Employment (Sex Discrimination) Act 2000 mirrors the provisions in the UK Sex 
Discrimination Act 1975 in providing protection on the grounds of sex and marriage. 
The purpose behind this provision was to stop the relatively common practice in the 
1970s where employers would compel women to leave employment on marriage.  
Under the legislation single people are not protected against discrimination on the 
ground of their single status.  

The UK has consulted on removing the protection on the grounds of marital status 
as part of streamlining the legislation. Few cases have been bought on this ground 
since the legislation was enacted24. The Department proposed removing this 
provision. 

Five consultees were in favour of removing the protection as a simplification 
measure. Two felt that the protection should remain.  One consultee suggested that 
the protection should be extended to include single status too.  

Recommendation 

Reading the replies to the UK consultation on this issue has also thrown up some 
interesting ideas in relation to extending the provision to include single status. A 
decision is reserved on this matter pending further research.  

11.5 Do you have any comments to make on the proposal to increase the 
number of years for which arrears of pay may be awarded under the 
Employment (Sex Discrimination) Act 2000 equal pay provisions from 2 to 
6 years? 

The following consultees consider that the Isle of Man should be consistent with the 
UK at 6 years; DHSS, Personnel Office, IOM Trades Council, Methodist, IOM 
Freethinkers, Maughold PC and A Shimmin.  

The DHSS HR unit and the Chamber of Commerce considered that the limit should 
remain at 2 years.  

Recommendation 

The proposal would allow Employment Tribunals to make a higher award than is 
currently possible in equal pay cases. This would allow the Tribunal to acknowledge 
the fact that equal pay cases can demonstrate a long standing inequality in pay.  It 
would also harmonise the legislation with the DHSS legislation in respect of claims 
in relation to pension schemes.  It is recommended that the proposal is followed.   

                                           

24 Discrimination Law Review ‘A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain - a 

consultation paper’  June 2007 Department for Communities and Local Government 
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Any claim would still, as in the current legislation, have to be pursued in the 
Employment Tribunal within six months of leaving employment, or 5 years if the 
claim is taken in the High Court.   



  42 

12. Enforcement in respect of individual claims 

12.1 Do you have any comments on the proposal to give the Employment 
Tribunal the powers to make general recommendations to an employer to 
improve employment practice? 

Under the Employment (Sex Discrimination) Act 2000 the Employment Tribunal may 
make a recommendation that the employer should take a particular course of action 
within a specified time.  If a recommendation is not complied with, the Tribunal 
may increase the amount of compensation awarded. For example a 
recommendation that an employer makes a written apology to the employee or that 
a woman be allowed to return part time after maternity leave, having succeeded in 
a claim of indirect discrimination.   

 
Currently the Employment Tribunal only has the power to make recommendations 
to improve employment practice where it would have a direct benefit to the 
claimant.  The Department proposes that the Employment Tribunal should have the 
power to make recommendations to an employer to improve employment practice 
even where it would not have a direct benefit to the employee who has brought the 
claim. 

Responses to this included concerns over  

a) the enforcement of such a provision, and  

b) a concern that ‘whether the employer does or does not take such steps 
cannot benefit the dismissed party.  It is very difficult to see why that party 
should receive increased compensation where the employer takes no action’. (P 
Murcott).  

There was no intention that a financial penalty would be imposed on an employer 
for non-compliance, however it was envisaged that an Employment Tribunal in any 
subsequent case involving that same employer, where the facts were similar, could 
take the non-compliance into account25.   There was considerable support from 
consultees that the Employment Tribunal should have the power to make 
recommendations under this ‘extended power’, however there were concerns that 
enforcing the recommendations could prove costly and difficult. This is an area the 
UK Government are looking at more closely and it’s recommended that this course 
of action is not pursued if the provisions in terms of providing guidance to the 
Employment Tribunal and enforcing these recommendations prove over 
burdensome on a small jurisdiction.  

12.2 Do you have any comment on the options for the Isle of Man in respect of 
i) education and ii) enforcement? 

There was some call for an independent authority, including from the IOM Trades 
Council. However there was equally concern from other consultees that this was an 
unnecessary layer of bureaucracy that was unsuited to the Island.  

                                           

25 http://www.berr.gov.uk/files/file46775.pdf Dispute Resolution Secondary Legislation: 

Consultation April 2008 

http://www.berr.gov.uk/files/file46775.pdf
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Recommendation 

A body such as the UK Commission for Equality and Human Rights would be heavy-
handed in the context of the IOM.  It would probably be more appropriate to allow 
the legislation some time to ‘bed in’ before such an option was considered. It may 
however be appropriate to make provision in the legislation for such a body to be 
set up, if appropriate consultation has been undertaken.  
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13. Code of Practice on Bullying. 

Opinion was fairly evenly divided as to whether or not a Code of Practice on 
Bullying was appropriate. Two organisations were of the opinion that the existing 
Code of Practice on Disciplinary and Grievance Procedures should be extended to 
include bullying, while another organisation was of the view that the current Code 
of Practice was already too prescriptive and didactic.  

The view that Bullying and dealing with bullying was a separate issue from that of 
the Code of Practice on Disciplinary and Grievance was well argued, and the 
Department accepts that if such a Code if to go forward then it should be a 
separate Code.  The point was also argued that it may be more useful for 
employers in the first instance to have access to guidance or a best practice booklet 
on handling bullying in the workplace.  

Recommendation 

The Employment Equality Bill should be drafted so as to include provision for a 
Code of Practice on Bullying, however as a practical first step guidance should be 
released by the Department and the situation monitored before any such Code is 
made.  

 

 



  45 

Appendix 1 – List of organisations/individuals who responded to 
the consultation. 

Bethel Non-Denominational Church (Bethel) 

Chamber of Commerce (CoC)  

Department of Health and Social Security Human Resources Department (DHSS HR) 

Department of Health and Social Security Social Services Division (DHSS SS) 

Department of Home Affairs Chief Executive’s Office (DHA CEO) 

Department of Home Affairs Probation Office (Probation) 

Department of Home Affairs Human Resources (DHA HR) 

Employers’ Federation (EF) 

Financial Supervision Commission (FSC) 

IOM District of the Methodist Church (Methodist) 

IOM Freethinkers (Freethinkers) 

IOM Government Chief Secretary’s Office (CSO) 

IOM Government Personnel Office (PO) 

IOM Law Society (IOMLS)  

IOM Trades Council (IOMTC)  

Leonard Cheshire Disability (LCD)  

Maughold Parish Commissioners (Maughold PC)  

Onchan Commissioners (Onchan C)  

Patrick Commissioners (Patrick C) 

Port St Mary Commissioners (PSM C) 

RLC Engineering Group (RLC) 

Search and Select (S&S) 

West Corporation (West) 

A small business which did not wish to be named (Business Anon) 

 

Responses from individuals  

I Whiteway (IW) 

D Legg (DL) 

P Murcott (PM) 

A Shimmin (AS) 

S Young (SY) 

Two anonymous responses (Anon 1) (Anon 2). 
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Appendix 2 Employment Tribunal Figures 

 2004 2005 2006 2007 2008 

Applications to 
Employment 
Tribunal 
received 

93 110 118 117 137 

Resolved 84 84 93 84 104 

Jurisdiction      

Unfair Dismissal 63 54 60 57 57 

Unlawful 
deduction from 
wages 

43 66 71 54 100 

Sex 
Discrimination 

5 5 6 9 5 

Equal Pay 1 0 0 12 (same 
organisation) 

0 

Others 21 21 21 29 17 

 

Figures supplied by Manx Industrial Relations Service.  

This is an activity report for the year, so a percentage of the claims resolved without reaching the Employment Tribunal will have been with 
the Industrial Relations Service for some time, in some cases over a year, as the parties try to reach a resolution.    

Some claims will be brought under more than one jurisdiction, for example unfair dismissal and sex discrimination.    

 


