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1. MINISTER’S STATEMENT 

The Employment Equality Bill is an important next step for employment law on the Isle of 
Man.  We need to have a clear, shared understanding of basic minimum standards.  Put 
simply, unfair discrimination – whether at the point of recruitment, in terms and condition of 
employment or harassment of individuals – is wrong.  It can have a huge impact on 
individuals and organisations. 
 
I do not believe that discrimination is widespread or endemic on the Island.  On the 
contrary, I believe that the large majority of employers and employees are working together 
to make their organisations as fair as possible.  But those few individuals who do suffer 
discrimination based on the grounds set out should have a means of redress.  
 
I welcome the publication of this consultation document as the first steps toward this new 
legislation.  I would be grateful for a wide range of comments from individuals, 
organisations representing specific groups, employers and their organisations, trades unions 
and others to ensure we develop legislation that meets the needs of the people of the Isle 
of Man.   
 
I look forward to your input. 

 
 
Hon David Cretney MHK 
Minister for Trade & Industry 



 4

2. HOW TO RESPOND 

The Department welcomes responses from anyone who may be affected by the proposals in 
this document.  
  
Questions are asked at relevant places in the document where specific responses would 
prove useful, however general responses are also welcomed.  A response form is provided 
at Appendix 2.   
 
The consultation period expires on 20th June 2008. 
 
We will assume, unless you notify us to the contrary, that you are content your name and/or 
organisation is published in any subsequent public review document.  Submissions, marked 
clearly Employment Equality Bill Consultation, should be sent by post or e-mail to:- 
 
sue.strang@gov.im  
 
Miss S Strang 
Equality Adviser  
Department of Trade & Industry 
Hamilton House 
Peel Road 
Douglas 
Isle of Man  
IM1 5EP 
 
Tel 01624 682372 
 
www.emplaw.gov.im follow the Consultation link.  

2.1 Alternative formats 
This document can be made available in alternative formats, for example large type – please 
contact us for more details.  

2.2 Next steps 
After publishing this paper we will: 
 

• publish a summary of responses and answer any questions,  
 
• continue to work with representative groups after the formal deadline has passed in 

order to further inform our work, 
 
• prepare a Regulatory Impact Assessment in accordance with Government guidelines 

to assess the impact of any new legislation on businesses and the Isle of Man, and 
 
• issue a draft Bill and consult further as required.  

mailto:sue.strang@gov.im
http://www.emplaw.gov.im/
http://www.gov.im/dti/employmentRights/open.xml
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3. EXECUTIVE SUMMARY 

The Department is consulting on proposals for an Employment Equality Bill which would 
make it unlawful to discriminate on certain ‘protected’ grounds.  The Bill arises out of 
instructions from Council of Ministers and is a natural progression from the Employment 
(Sex Discrimination) Act 2000.  The proposals in this document only cover discrimination in 
the employment field.   

3.1 Summary of grounds to be covered 
Race 
The Department is proposing to make it unlawful to treat an individual less favourably on 
the grounds of his or her colour, nationality, race or ethnic or national origin.  
 
Religion or belief 
It is proposed to outlaw discrimination on the grounds of an individual’s religion or belief, or 
lack of religion or belief. Churches or other public or private organisations whose ethos is 
based on religion or belief would be able to continue to recruit staff of the same religion or 
belief where that is necessary to enable the preservation of that ethos.  
 
Disability 
Disabled people have a legitimate right to equal treatment in employment and unjustified 
barriers to their full participation in the workplace should be removed.  
 
Sexual Orientation 
A person’s sexual orientation, whether that is heterosexual, homosexual or bisexual 
generally has no bearing whatsoever on the ability or suitability to do a job. The proposals 
would be an important step forward in protecting workers from unfair treatment on the 
basis of their sexual orientation.  
 
Age 
Assumptions about individuals based on their age create barriers in the workplace, and 
recruitment and other decisions based on age waste the talents of a large part of the 
population.  Any legislation would endeavour to ensure that individuals were assessed on 
the basis of their abilities rather than on a stereotyped view based on their age.  
 
Gender Reassignment  
The Department is consulting on the proposals to introduce legislation to make it unlawful to 
discriminate against a person who intends to undergo, is undergoing or has undergone 
gender reassignment.  This will protect transsexual people who have decided to adopt the 
opposite gender to their birth sex.  

3.2 Other issues 
Discrimination in relation to Pregnancy and Maternity 
The Department is proposing to make amendments to the Employment (Sex Discrimination) 
Act 2000 in order to clarify the law in relation to discrimination on the ground of pregnancy.  
 
Bullying 
The Department is consulting on issuing a Code of Practice on bullying at work.  



 6

3.3 Questions for consideration 
a) Do you agree that, in principle, these areas are appropriate to cover in the new 

legislation?  Specific details of the new proposals are covered later in the paper with 
opportunities to respond in more detail.  
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4. THE RATIONALE FOR INTRODUCING THE EMPLOYMENT EQUALITY BILL 

4.1 Context 
The Employment (Sex Discrimination) Act 2000 came into force in October 2001, amidst 
concern that the legislation would have an undue effect on organisations on the Island.  
However, the effect, as far as can be assessed, has been minimal; of the 619 cases lodged 
with the Employment Tribunal since 2001, only 38 have been wholly or partially concerned 
with sex discrimination.  
 
The Department has produced this consultation document in response to a request by the 
Council of Ministers for the Department to prepare a Bill covering certain forms of 
discrimination that were not dealt with by the Employment (Sex Discrimination) Act 2000.  
The Council of Ministers requested that such a Bill should include measures to prohibit 
discrimination on other grounds. 
 
Few employers deliberately set out to discriminate against an employee or a job applicant 
on the grounds of, for example, his or her race, religion or sexual orientation.  However, 
that does not mean that explicit statutory protection is not required.  The extent of 
discrimination is not the prime justification for having legislation just as the infrequency of 
murders on the Island is not an argument for the absence of legislation on homicide. 
 
Legislation on its own cannot change attitudes, however, strong legislation sends out a 
powerful message that unlawful discrimination will not be tolerated.  An unequivocal 
declaration of public policy, it also gives support to those who do not wish to discriminate, 
but who feel compelled to do so by social pressure, and it gives protection and a means of  
redress to minority groups. 

4.2 Evidence of discriminatory practices on the Isle of Man 
In March 2002 the Department placed an advertisement in the Isle of Man Newspapers, 
requesting experience of discrimination in the workplace.  There were a total of 24 replies to 
the advert, the majority in writing, but some responses came by telephone.  Further details 
are given in Appendix 1: Response to the DTI discrimination survey. 
 
Age 6 
Bullying 4 
Disability 4 
Gender Reassignment 3 
Race 2 
(Family and parental leave (now covered in Employment Act 2006)) (5) 
Total 24 
 
Recent examples of discriminatory behaviour 
The DTI’s Equality Adviser and the Industrial Relations Officers at the Manx Industrial 
Relations Service receive enquiries from individuals who believe that they have been 
discriminated against on the grounds that are not currently covered by Isle of Man 
employment legislation.  Many of these queries have been on the issue of disability with a 
smaller number of queries on the other proposed grounds.  
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4.3 Promoting good equality practice  
Organisations that recruit from the widest range of applicants will have a diverse and 
representative workforce that includes people with a variety of characteristics. Organisations 
with a diverse workforce are best placed to understand and respond to the needs of the 
widest possible customer base.  They are also drawing on the talents of all within the 
community rather than restricting their recruitment because of preconceptions or prejudice. 

4.4 Costs for individuals and business 
Unlawful discrimination can have a cost to organisations as well as to individuals. Restrictive 
practices have an effect far beyond an organisation’s immediate workforce.  They deny the 
organisation access to valuable knowledge, experience and skills.  In addition to these 
opportunity costs, discrimination can, and regularly does, lead to stress related illnesses, 
poor quality work and long-term absences.  It is time consuming for managers to try and 
deal with such issues. 
 
A detailed assessment of the impact on organisations will be undertaken once the breadth of 
issues to be covered in the Bill has been finalised. 

4.5 Failure to meet international standards in respect of equality 
The Isle of Man’s existing equality legislation does not meet international standards or 
expectations.  As a result, the International Labour Organisation Convention 111 concerning 
discrimination in respect of employment and occupation cannot be extended to the Isle of 
Man nor the UN Convention on the Rights of Persons with Disabilities.  
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5. EXISTING DISCRIMINATION LEGISLATION ON THE ISLE OF MAN 

The DTI has responsibility bringing forward legislation to prohibit discrimination in 
employment. Responsibility for bringing forward legislation in relation to the provision of 
goods and services, for example the way that a bank provides its services to a customer 
or the provision of certain government services, lies elsewhere. As a result, this document 
and consultation is solely concerned with discrimination in employment. 

5.1 Legislation prohibiting discrimination in employment 
Employment (Sex Discrimination) Act 2000 
The Employment (Sex Discrimination) Act 2000 prohibits discrimination on the grounds of 
sex or marriage in the workplace.  It came into force in October 2001 and is based on the 
UK Equal Pay Act 1970 and the Sex Discrimination Act 1975.  It is a comprehensive piece of 
legislation which deals with all aspects of the employment relationship including recruitment, 
promotion, dismissal and redundancy. 
 
Employment Act 2006  
There are provisions in the Employment Act 2006 which make it unlawful to dismiss an 
employee because of his or her sexual orientation, religion or belief or race1.   
 
These provisions (with the exception of the sexual orientation provisions) were originally 
contained in the Employment Act 1991, although there was a requirement that employees 
had one year’s service before they could exercise the right to take an unfair dismissal 
complaint to the Employment Tribunal on these grounds.  The Employment Act 2006 
removed the one year service requirement as well as introducing provisions in respect of 
sexual orientation. 

5.2 Legislation prohibiting discrimination in the provision of goods and services 
Two Acts on the statute books deal with discrimination in the provision of goods and 
services.  Neither Act is yet in force.   
 
Race Relations Act 2004 
The Race Relations Act makes it unlawful to discriminate on the grounds of colour, race, 
nationality or ethnic or national origins in the provision of goods or services. For example, 
once the Act is in force, it will be unlawful for a restaurant to refuse to serve someone on 
the grounds of his or her colour.  
 
Disability Discrimination Act 2006 
The Disability Discrimination Act 2006 places an anticipatory duty on service providers to 
make reasonable adjustments in order to make their services accessible to disabled users.   
 
This Act is also not yet in force; the Department of Health and Social Security has 
responsibility for implementing this legislation and is progressing plans to do so.   

5.3 Human Rights Act 2001 
The Human Rights Act came into force on 1st November 2006 and incorporates certain rights 
and freedoms set out in the European Convention on Human Rights into Isle of Man 
domestic law. 
 

                                            
1 Employment Act 2006  ss.125, 126 and 127 
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Article 14 of the Convention states that Convention rights must be protected without 
discrimination on any grounds  ‘such as sex, race, colour, language, religion, political or 
other opinion, national or social origin, association with a minority, property, birth or other 
status’ . Disability, sexual orientation and mental status are generally considered to fall 
under "other status".  
 
However, as Article 14 is not a freestanding provision it does not provide any general 
protection against discrimination and the Article’s impact on the prohibition of discrimination 
in employment is very limited.  The coming into force of the Human Rights Act has not 
obviated the need for the consideration of freestanding employment discrimination 
legislation.  
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6. UK AND EU EQUALITY LEGISLATION 

The Employment (Sex Discrimination) Act 2000 is based on, but not identical to, the 
equivalent UK sex discrimination legislation.  Using the UK template was the 
recommendation of the Social Issues Committee approved by Tynwald in 19912.  Similarly, 
the Employment Act 2006 draws upon UK legislation.   
 
There is considerable certainty to be gained from continuing to follow the UK model.  
As a small jurisdiction the IOM can develop its own stance and can, and does, depart from 
the UK model where it can be shown that that there is good cause to do so.  This 
Consultation is part of that exercise to evaluate what is and is not necessary in legislative 
terms for the Island.  
 
Other European models essentially follow the same pattern as the UK.   

6.1 UK legislation  

6.1.1. Race 
The United Kingdom has provided statutory protection from discrimination on 
grounds of race since 1976.  The Race Relations Act 1976 (as amended) makes it 
unlawful to discriminate against a person on grounds of colour, race, nationality, or 
ethnic or national origin3.    

6.1.2. Religion or belief 
It has been unlawful to discriminate on the grounds of religion or belief, or lack of 
religion or belief, in England, Scotland and Wales since December 2003 when the 
Employment Equality (Religion or Belief) Regulations 20034 came into force. 
 
Legislation banning religious discrimination in the workplace has been in place in 
Northern Ireland for some years.  The legislation, reflecting particular sectarian 
issues, is directed primarily at relations between the established Protestant and 
Roman Catholic communities.  It is contained in the Fair Employment Act 1989 and 
the Fair Employment and Treatment (Northern Ireland) Order 19985.   
 
Prior to 2003 there were attempts by minority groups to use the UK Race Relations 
Act 1976, which provides protection from race discrimination (that is, on grounds of 
colour, race, nationality or ethnic or national origins) to enforce claims of religious 
discrimination; this was successful in the case of Jewish people and Sikhs, but not for 
other religious groups.  

6.1.3. Disability 
Protection for disabled people is provided in the UK by the Disability Discrimination 
Act 1995.  The legislation sought to promote inclusion without totally disregarding 
employers’ legitimate interests in maintaining the efficiency and cost-effectiveness of 
their operations.  The legislation did this by: 

 

                                            
2 The Committee's report, "Sexual Equality in Employment", was approved by Tynwald in October 1991 
3 Due to the way that the UK legislation has evolved over the years there are some differences in coverage in relation to the 
grounds of ‘colour’ and ‘nationality’. Any IOM legislation would not adopt these anomalies.  
4  Employment Equality (Religion or Belief) Regulations 2003 SI No 1660 
5 As amended by the Fair Employment and Treatment Order (Amendment) Regulations (Northern Ireland) 2003 
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• adopting a definition of ‘disability’ that is not dependent upon official registration; 
• regulating the treatment of disabled people from recruitment to dismissal; 
• giving a disabled person an individual course of action through the employment 

tribunals; 
• requiring employers to consider “reasonable adjustments” to working 

arrangements; and 
• providing employers with a defence, based on ‘justification’, to charges of 

unlawful discrimination. 

6.1.4. Sexual orientation 
The Employment Equality (Sexual Orientation) Regulations 20036 came into force on 
1st December 2003.  These Regulations made it unlawful to treat persons less 
favourably on the grounds that they are homosexual, bisexual or heterosexual. 

6.1.5. Age 
The Employment Equality (Age) Regulations 20067 came into force on the 1st October 
2006.   These Regulations made it unlawful to discriminate in employment on the 
grounds of age, although an exception is made in the case of retirement.  

6.1.6. Gender reassignment 
Gender reassignment is where a person undergoes medical treatment to change 
from their birth sex. Provisions were inserted in the Sex Discrimination Act 1975 by 
the Sex Discrimination (Gender Reassignment) Regulations 1999 8to make 
discrimination unlawful on the grounds of gender reassignment.   

 
The Regulations resulted from a number of high profile cases where the courts had 
found it difficult to apply the Sex Discrimination Act 1975 in cases of gender 
reassignment discrimination.  The matter was referred to the European Court of 
Justice who found that the UK legislation was deficient.9  

6.1.7. Pregnancy and maternity discrimination provisions 
The question of how sex discrimination legislation applies in relation to pregnant 
women and women on maternity leave has a long and complex history in UK 
legislation, with much recent case law driven by cases decided by the European 
Court of Justice.  The UK has recently amended the sex discrimination legislation to 
clarify the position, although further amendments are required. 

6.1.8. Code of Practice on bullying 
The UK has no Code of Practice on bullying in employment.   

6.2 European legislation 
In 1999 the European Commission proposed new rules to require all EU Member States to 
prohibit discrimination in employment on the grounds of  

• racial or ethnic origin,  
• religion or belief,  
• disability,  
• age or  

                                            
6 Employment Equality (Sexual Orientation) Regulations 2003 SI 2003/1661 
7 Employment Equality (Age) Regulations 2006 SI No 1031 
8 Sex Discrimination (Gender Reassignment) Regulations 1999 SI 1999/1102 
9 European Court of Justice in Case No. C-13/94 P v S and Cornwall County Council 
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• sexual orientation. 
 
The resulting directives are the EC Race discrimination Directive 10adopted on 29th June 
2000 and the EC Equal Treatment Framework Directive11 adopted on 27th November 2000.  
 
They added to the well established EC directives which already outlawed sex 
discrimination12. 

                                            
10 2000/43 
112000/78  
12 Equal Pay Directive (75/117) (provides for the elimination of all discrimination on the ground of sex in respect of all aspects 
of pay); Equal Treatment Directive (76/207) (as amended by the Equal Treatment (Amendment) Directive (2002/73)) (provides 
that there should be no discrimination on the ground of sex in access to employment, training, working conditions, promotion 
or dismissal and, as amended, defines "harassment", "sexual harassment" and direct and indirect discrimination).  
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7. COMMON THEMES AND SCOPE 

7.1 Common themes 
It is proposed that the legislation will cover a number of common themes; this would mirror 
the protection provided by the Employment (Sex Discrimination) Act 2000: 
 

• Direct discrimination 
• Indirect discrimination 
• Victimisation 
• Prohibition on harassment 
• Exceptions to the general principles of non-discrimination 
• Statutory questionnaires. 

 
These terms are all discussed below.  
 
Wherever practicable the requirements in respect of each of the discriminatory grounds will 
contain the same or similar concepts and wording, so that rights and obligations are easier 
for individuals and employers to understand.  
 
Some of the grounds will require special treatment and these are clearly highlighted in the 
following sections, however the aim is to have as much consistency as possible.  
 
The legislation would not require a person to be recruited, promoted or kept in post if he or 
she were not competent.  An employer would still be entitled to choose the ‘best person’ for 
the job, subject to complying with the Control of Employment Act 1075 and immigration law 
where relevant.  But it would make it unlawful to treat someone differently for a reason 
covered by the legislation rather than, for example, a person’s competence to do a particular 
job.  In the case of disability, an employer would also be required to make an adjustment to 
a job if to do so were reasonable.   

7.1.1. Direct discrimination  
Direct discrimination occurs when a person treats another person less favourably on 
a ‘protected’ ground than he or she would treat, or treats, some other person. 
Sometimes direct discrimination is very obvious, but it can be more subtle. 
 
The following are examples of direct discrimination: 
 

• Refusing a black person a job as a waiter on the ground that customers 
would not like being waited on by a person of that colour.   
 

• Dismissing an employee because he or she is having a relationship with a 
colleague of the same sex, when an employee who was having a relationship 
with a colleague of the opposite sex would not have been dismissed.  

 
There are some exceptions where difference of treatment may be justified which are 
detailed below in section 7.1.5 Genuine Occupational Requirement.   
 
Direct discrimination would also generally include discrimination based on a person’s 
perception that another person is a member of one of the protected groups or 
because a person associates with a person from one of the protected groups.  
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7.1.2. Indirect discrimination 
Indirect discrimination occurs where a provision, criterion or practice applied equally 
has a disproportionate adverse impact on people from a particular group.  This 
impact may well be unintentional.  For example:  
 

• An employer includes in a job advertisement a requirement that 
applicants have to be over 6 feet tall.  This appears neutral, but may in 
fact mean that fewer women and some people from certain ethnic groups 
apply for the job because they are less likely to be able to meet the 
height requirement. 

 
However, where the provision, criterion or practice can be objectively justified, 
indirect discrimination will not be unlawful.  The employer would have to 
demonstrate in the above example that the height requirement was a proportionate 
means of achieving a legitimate aim. 
 
The concept of indirect discrimination is well-established in sex discrimination 
legislation, although the definition used differs slightly from that proposed.  The 
intention would be to harmonise the definitions by amending the Employment (Sex 
Discrimination) Act 2000.   

7.1.3. Victimisation 
The Employment (Sex Discrimination) Act 2000 provides protection against 
victimisation.  That is treating a man or a  woman less favourably than another 
person because he or she has asserted rights under the sex discrimination legislation 
or has helped another person to assert his or her rights. 
 
For example a claim for victimisation might be made if an employee who had 
brought, or was in the process of bringing, a sex discrimination claim, was moved to 
a different department, or denied promotion.  
 
The intention would be to provide similar protection in respect of the other protected 
grounds.  The provisions would also explicitly cover individuals who had left 
employment, for example where an employee was given a bad reference due to the 
fact he or she had pursued a discrimination claim.   
 
The Department also proposes to remove the current requirement for a comparator 
in victimisation claims13.  This would harmonise the legislation with similar anti-
victimisation provisions in the Employment Act 2006 which are framed in terms of 
suffering a detriment.  For example a worker is protected from detrimental treatment 
where he or she has brought a claim about the minimum wage, annual leave or 
asserting any other statutory right.  The approach would not rely, as it does currently 
in the Employment (Sex Discrimination) Act 2000, on comparative damage but on 
absolute harm to the person concerned.  The Department sees merit in this 
approach as a simplification and harmonisation measure.  

7.1.4. Harassment 
Harassment, that is unwanted comments or behaviour which focus on a particular 
protected ground, creates an intimidating, hostile, degrading, humiliating or offensive 

                                            
13 The UK has similar proposals. Discrimination Law Review - A Framework for a Fairer Future: Proposals for a Single Equality 
Bill for Great Britain. Communities and Local Government June 2007 p. 44  
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environment at work.  This can be very damaging and individuals should be 
protected from this type of harm.  Harassment can lead to stress, absence from work 
and high turnover of staff.  It can consist of verbal or physical abuse. 
The intention is to create specific protection against harassment on the protected 
grounds.  
 
Some protection is provided by the Employment (Sex Discrimination) Act 2000 but 
harassment is not explicitly detailed in the legislation.  The protection arises from the 
UK courts’ interpretation of the comparable UK legislation that such harassment is 
direct discrimination on the grounds of sex.  A decision of the House of Lords in 
200314 has, however, cast doubt on this reading of the legislation and has made 
bringing a successful claim of harassment more difficult.  This decision in the House 
of Lords will be very persuasive on the IOM Employment Tribunal.  The Department 
believes this situation is unsatisfactory and would like to take the opportunity to 
introduce a standard definition of harassment to offer protection on all the new 
grounds of discrimination as well as sexual harassment.15   
 
As now, any individual against whom a false allegation is made in an Employment 
Tribunal will have the opportunity to defend such a claim.  

7.1.5. Exceptions to the principle of non-discrimination 
The principle of non-discrimination is not necessarily absolute.  For example, the 
Employment (Sex Discrimination) Act 2000 provides that discrimination may be 
lawful where being of a particular sex is a ‘genuine occupational qualification’ (GOQ) 
for a job.  The exceptions are:  
 

• physiology or authenticity – e.g. acting 
• privacy and decency – e.g. in caring situations 
• private households – where the post holder will have intimate knowledge of a 

family’s life 
• single-sex accommodation or single-sex establishments 
• personal welfare and counselling – e.g. it may be appropriate to restrict the 

post of counsellor to a woman where the post holder would be working with 
female victims of violence 

• jobs outside the Isle of Man e.g. where a woman may not be able according 
to local law or custom to work in a particular job 

• married couples – e.g. an employer can restrict applications to married 
couples in certain cases.  

 
These GOQs were widely used when the Sex Discrimination Act 1975 came into force 
in the UK over 30 years ago, however many have largely fallen out of use.  However, 
there are still occasions where an employer may legitimately wish to restrict a job to 
a particular sex, for example an organisation that wishes to recruit security staff of a 
particular sex in order to facilitate body searches.  
 
The Department does not intend to fundamentally change the existing approach but 
would like to consult on a simplified proposal.  
 

                                            
14 Pearce v Governing Body of Mayfield School [2003] IRLR 512; Macdonald v Advocate General for Scotland [2003] IRLR 512 
15 The UK introduced specific provisions on harassment into the Sex Discrimination Act 1975 in 2005 (the Employment Equality 
(Sex Discrimination) Regulations 2005 SI 2005/2467).  These provisions are being updated as a result of a challenge EOC v 
Secretary of State for Trade and Industry [2007] IRLR 327 and will be replaced by new provisions in February 2008.  
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A ‘genuine occupational requirement’ (GOR) test could allow direct discrimination by 
an employer.  This would apply where being of a particular sex, race or ethnic or 
national origin, religion or belief, sexual orientation or age is a ‘genuine and 
determining’ occupational requirement, provided it is proportionate to apply the 
requirement in the case in question.  Disability is not included as a GOR is not 
necessary for that particular ground.  
 
For example: 
 

• an organisation advising on and promoting gay rights may be able to 
show that it is essential to the credibility of its chief executive, who will be 
the public face of the organisation, that he or she should be gay.  Sexual 
orientation may therefore be a genuine occupational requirement for that 
post.  However, the same organisation might not find such a defence 
successful in relation to another post, such as an employment advice 
worker. 

7.1.6. Statutory questionnaires  
There is provision in the Employment (Sex Discrimination) Act 2000 for a 
complainant to use a questionnaire in order to question the employer on their 
employment practices or specific details of their individual case.  
 
The Tribunal can draw an inference if the respondent “deliberately and without 
reasonable excuse” fails to reply to the questionnaire within a reasonable period of 
time, or makes a reply which the Tribunal considers “evasive or equivocal”. The 
Tribunal is then entitled to “draw any inference from that fact that it considers it just 
and equitable to draw, including an inference that the respondent committed an 
unlawful act”.   
 
The intention is to make provision for statutory questionnaires to be issued for all the 
protected grounds, including equal pay (Part One of the Employment (Sex 
Discrimination) Act 2000) and to set a time limit so that inference of discrimination 
can be drawn if no reply is received within eight weeks of the questionnaire being 
served.   

7.2 Scope 

7.2.1. Who would be covered? 
The legal rights enjoyed by a person flow from his or her employment status.  This 
covers a spectrum of possibilities ranging from employees who have the most rights 
to the genuinely self employed who have the least rights.  
 
Between these two extremes there is an intermediate status, usually termed 
'worker', who enjoy certain core employment rights such as the right to paid annual 
leave and the right to be paid at least the Minimum Wage. An example would be 
casual or seasonal workers.   
 
The Employment (Sex Discrimination) Act 2000 covers employees, ‘workers’ and 
also, unusually for employment protection, self employed entrepreneurs who are in 
business on their own account and  whose relationship with the organisation for 
whom they provide their services is  that of client or customer.  
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Examples of self-employed individuals whose contracts are with clients as opposed to 
employers include electricians performing skilled work for their customers and 
advocates representing their clients. 
 
In order to be consistent it is proposed that the new legislation would also cover this 
wide range of groups.  

7.2.2. Coverage of bodies other than employers 
Specific provisions are necessary both in order to deal with non-employer/employee 
working relationships and certain organisations and bodies that have a role 
connected to employment.  Consequently it is proposed to bring the following within 
the scope of the legislation: 
 

• Charities 
• Employment agencies and businesses  
• Partners 
• Statutory office holders 
• Public appointments 
• Advocates 
• Trade organisations 
• Qualification bodies 
• Providers of vocational training.  

7.3 Taking a case to the Employment Tribunal 
Under the Employment (Sex Discrimination) Act 2000, where an employee, potential 
employee or applicant for employment considers that he or she has been discriminated 
against on grounds of sex or marital status, he or she may make a complaint to the 
Employment Tribunal.   
 
Tribunal Time limits:   
• within 6 months of leaving employment, or at any time if still in employment, for an equal 

pay claim before a Tribunal 
• within 3 months of the act complained of for a sex discrimination case. 
 
Remedies 
If the Employment Tribunal upholds a complaint it may:  
 

• make a declaration of the rights of both parties 
 
• award compensation, which may include both special damages (for losses which can 

be fairly accurately calculated, such as loss of earnings), general damages (for losses 
which can less easily be quantified, such as injury to feelings); and any interest 
accruing on the award 

 
• make a recommendation that the employer should take a particular course of action 

within a specified time.  If a recommendation is not complied with, the Tribunal may 
increase the amount of compensation awarded. 

 
It is anticipated that the remedies in respect of the proposed new grounds would follow the 
same pattern.  
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7.4 Compensatory award 
In the Isle of Man there is an upper limit of £30,000 to the amount of compensation which 
may be awarded by the Employment Tribunal.  This amount may include an injury to 
feelings element.  This is the maximum amount that may be awarded by the Employment 
Tribunal in any case.  The rate of the maximum amount of compensation is due for review 
later this year.   
 
In the UK the situation is different; there is no cap on the amount of compensation that may 
be awarded by a tribunal in a discrimination case.  In contrast the maximum amount that 
may be awarded in compensation in an unfair dismissal case is £60,600.  
 
Compensatory awards made the UK Employment Tribunals in 2006-7 (figures on the other 
grounds are not available) are as follows16:- 
 

 Average (£) Median (£) Maximum (£) 
Race 14,049 7,000 123,898 
Sex 10,052 6,724 64,862 
Disability 15,059 8,232 138,648 

 
 
There are arguments for retaining the cap on the compensatory award in discrimination 
cases in that it would limit the liability of employers in the Employment Tribunal.   
 
It is impossible to compare like with like with the UK, but to illustrate the level of awards in 
the IOM, the median level compensation since 2004 is £1,872.  (The highest amount 
awarded by an IOM Employment Tribunal in a single case, an unfair dismissal case, was 
£12,643).  

7.4.1. Options for IOM compensatory awards: 
a) To retain the link with unfair dismissal compensatory awards. 
 
Advantages 
This is probably the simplest solution and would provide some certainty to 
employers, especially in the case of conciliated settlements where the statutory 
maximum award is frequently used as a benchmark.  Conciliated settlements are 
where the employer and employee agree to settle for an agreed sum outside of the 
Employment Tribunal.  
 
Disadvantages 
It may be perceived that the Isle of Man is failing to recognise the unique nature of 
certain discrimination cases where elsewhere the courts have awarded substantial 
sums in compensation in recognition of the harm suffered. 
 
b) To remove the cap. 
 
Advantages 
This would match the UK provision and provide the Tribunal with the discretion to 
recognise where substantial harm has been caused.  
 
Disadvantages 

                                            
16 Source: The Employment Tribunals Service Annual Report 2005-06 
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There would be a high degree of uncertainty for employers.  Also some claimants 
who may otherwise have settled may proceed to the Employment Tribunal in the 
hope of achieving a higher level of compensation. 
 
c) To allow a higher award in discrimination cases, but retain a cap.   
 
Advantages 
This would demonstrate a commitment to the unique nature of discrimination cases.  
Disadvantages 
Similar to b) above.  

7.5 Questions for consideration 
a) Do you have any comments on the common themes that the legislation would cover? 
 
b) Do you agree with the proposal in 7.1.3 that the current requirement for a comparator in 

victimisation claims should be removed? 
 
c) Do you have any comments on the proposal that the legislation should contain specific 

protection against harassment on the protected grounds? 
 
d) Do you have any comments on the general principle of exemptions to the legislation and 

any comments on specific exemptions (see 7.1.5)?  
 
e) Do you have any comments on the range of workers who would be covered by the 

proposed legislation (see 7.2.1)? 
f) Do you have any comments on the range of organisations that would be covered other 

than employers (see 7.2.2) ? 
 
g) Do you have a preferred option in respect of the level of compensatory award in 

discrimination cases (see 7.4)? 
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8. RACE: SOME SPECIFIC ISSUES 

It is proposed that the Bill will prohibit discrimination on racial grounds defined as being on 
grounds of colour, race, nationality, or ethnic or national origins.   

8.1 Current Isle of Man legislation 
Employment  
The Isle of Man has limited legislation proscribing racial discrimination in employment.  
Section 125 of the Employment Act 2006 makes it unlawful to dismiss an employee for a 
reason connected to his/her being of a particular 
racial group.  There is no qualifying service 
requirement in respect of this right17.  “Racial group” 
is defined as “a group of persons defined by 
reference to colour, race, nationality, or ethnic or 
national origins”. 

8.2 Department proposals 
In order to be consistent with the protection 
currently offered, the Bill would cover discrimination 
on the grounds of colour, race, ethnic origins, 
nationality or national origins.   
 
In the UK the Courts have interpreted this to give 
protection to groups such as Jews, Sikhs, Romany Gypsies, European Roma and Irish 
Travellers.  

8.3 Practical issues in relation to race discrimination 
Issues that may arise in relation to race discrimination are harassment or bullying of a 
colleague due to their race or nationality, dress codes which may impact on a particular 
group and assumptions and stereotyped views of particular groups leading to unfair 
treatment.  
 
High profile cases have included: 
  
• A white employee who was told as part of an induction course for her new job as a 

receptionist that the company, a van and truck rental firm, had a special policy on ethnic 
minority customers. She was instructed to identify ‘coloured or Asian callers’ by the 
sound of their voice and to tell them there were no vehicles available. The woman 
resigned and claimed race discrimination.18  

  
• Two waitresses who pursued a claim when they were the subjects of racial harassment 

by Bernard Manning at a function19 
 
• A severe case, where the liability of the employer was the question (the physical assaults 

were dealt with in the criminal courts), of a 16 year old employee of mixed race who 
worked as a machine operative. He resigned after one month as a direct result of 
physical and mental racially motivated harassment that he suffered from colleagues. The 

                                            
17 This provision was previously contained in the Employment Act 1991 with a one year’s qualifying service requirement.   
18 Weatherfield Ltd t/a Van and Truck Rentals v Sargent [1999] IRLR 94 
19 Burton and Rhule v De Vere Hotels [1996] IRLR 596 

 
An employee reported that a 
customer had refused to be 
served by her because she 
was from an ethnic minority; 
her supervisor refused to 
address the situation or 
support her. 
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physical attacks by two particular colleagues included burning his arm with a hot screw 
driver; throwing metal bolts at him; and trying to put his arm in a lasting machine20. 

8.4 Questions for consideration 
a) Do you have any comments on the Department’s proposals specifically in relation to race 

discrimination? 
 

                                            
20 Jones v Tower Boot Co Ltd [1997] IRLR 168 CA 
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9. RELIGION OR BELIEF: SOME SPECIFIC ISSUES 

9.1 Current Isle of Man legislation 
Section 126 of the Employment Act 2006 makes dismissal from employment on grounds of 
religion unfair. “Religion” is not defined in the Act. The one year qualifying service 
requirement that existed prior to 30th September 2007 has been removed. 
 
The legislation protects an employee who professes or does not profess a particular religious 
belief, is or is not a member of a particular religious denomination, or attends or does not 
attend religious worship of a particular kind. 
 
There are exceptions in the case of employment as a minister of religion, or as a lay worker 
of any religious denomination; in the case of employment as a reserved teacher in a 
maintained school; or in any other case in which the employer can show that a reason for 
dismissal was justifiable. 

9.2 Definition of ‘religion or belief’ 
The Department proposes to define religion or belief to mean ‘any religion, religious belief or 
similar philosophical belief’; a wide definition which could encompass a range of different 
belief systems.  This would be consistent with the UK and allow the Employment Tribunal to 
use UK case law in applying the legislation21.   
 
It is acknowledged that defining “religion” may cause problems for the Tribunal in certain 
circumstances.  However, the UK experience of the legislation concerned with 
discrimination, in particular on grounds of race, where, potentially, a wide range of groups 
are covered, indicates that rather than attempt to define the terms, it is preferable to allow 
the appropriate court to resolve issues of definition. 
 
The UK Regulations have provided protection for, among others, Muslims, Christians, and 
non-believers since they came into force.  In June 2005 a UK Employment Tribunal decided 
that the Regulations did not cover discrimination on the grounds of political belief.22.  

9.3 Practical issues in relation to religion or belief 
Particular issues can arise in relation to religion that would be covered by a new Bill.  These 
include: 
 

• requests for time off for religious observance; 
 

• rules on dress and uniform; 
 

• dietary requirements.  
 
A tribunal in the UK, in one of the first cases to be brought, considered the issue of dress 
rules.  A devout Muslim bilingual support teacher wished to wear a veil covering her face, 
apart from her eyes, while assisting in class.  The school did not have any objection to her 
wearing the veil while not teaching, however they considered it was vital in her role in 
support work that the children could see her mouth form the words that she was teaching.  

                                            
21 Employment Equality (Religion or Belief) Regulations 2003 SI No 1660 
22Baggs v Fudge  Employment Tribunal (Bristol), Case No. 1400114/05 
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The tribunal found that the requirements of the school did not constitute religious 
discrimination23. 
 
Another issue that made the headlines, but was resolved before it reached a tribunal, was 
that of a British Airways employee who was asked not to  wear a cross on a chain to work.  
The ensuing high profile row caused BA to change  its uniform policy to allow staff to wear a 
“symbol of faith” although the employee has since lost her case.  
 
Issues that employers would need to be mindful of are, for example, employees asking for 
time off to celebrate religious festivals e.g. Hanukah or Diwali and employees who are 
unable or unwilling to eat certain food for religious reasons.  
 
Requests for leave have not appeared to cause a particular problem in the UK. The law does 
not require employers to provide leave for religious reasons, but they must avoid both direct 
discrimination (for example, by refusing leave simply because of a person’s religion or belief) 
and indirect discrimination (that is, applying rules on leave that disadvantage one or more 
groups in comparison with others and that cannot be objectively justified). 

9.4 Genuine Occupational Requirements: specific provision in respect of religion 
or belief 

It is proposed that the  Bill would make some special provision in relation to occupational 
requirements and religion and belief.  In addition to the issues discussed in Section 7.1.5, 
the Bill could allow churches and other organisations to restrict certain posts to believers.   
 
Under UK legislation organisations, including churches, where “the ethos …is based on 
religion or belief” may discriminate in the nature of “occupational activities” where because 
of “the nature of these activities or the context in which they are carried out, a person’s 
religion or belief constitute a genuine, legitimate and justified occupational requirement, 
having regard to the organisation’s ethos.”24  This means that a particular organisation may 
be allowed to recruit people only of a particular religion to a post.  This could apply not only 
to churches and similar organisations, but also to schools with a religious character.  
However, it is to be expected that the Employment Tribunal would construe any such 
exception very narrowly as it goes against the principle of equal treatment.  
 
For example a Church school that refused to recruit a maths teacher who was not of a 
particular faith on the ground that being of that faith is a genuine occupational requirement 
for the post is likely to find this a difficult position to defend as the primary purpose of that 
post is to teach maths.  However, restricting the recruitment of a teacher of religion to a 
particular religion would be a more permissible use of the genuine occupational requirement 
exception.  

9.5 Questions for consideration 
a) Do you have any general comments on the Department’s proposals in relation to 

discrimination on the grounds of religion or belief? 
b) Do you have any comment on the definition of “ religious belief” (see 9.2)? 
c) Do you have any views on the proposal for a specific exception to allow religious 

organisations to recruit an individual of a particular faith in certain circumstances (see 
9.4)? 

 

                                            
23 Azmi v. Kirklees Metropolitan Borough Council [2007] ELR 125 
24 Employment Equality (Religion or Belief) Regulations 2003 SI No 1660 Reg 7.  
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10. AGE: SOME SPECIFIC ISSUES 

The concept of age discrimination brings with it a number of unique challenges. Unlike other 
grounds of discrimination, a person’s age is constantly changing.  So a person will move 
from being ‘too young’ to being ‘too old’ and 
what is ‘too young’ or ‘too old’ will often vary 
depending on the circumstances.   
 
Chronological age or terms such as ‘mature’ 
or ‘lively’ are often used as shorthand for 
characteristics such as experience, fitness, 
reliability, flexibility or willingness to learn or 
develop.  Making age discrimination unlawful 
would mean that employers would have to 
make decisions based on an evaluation of an 
individual’s actual experience, capability, 
fitness etc rather than making assumptions based purely on age. 

10.1 Current IOM legislation 
There is currently no statutory prohibition on age discrimination in the Isle of Man. 
 
In certain limited circumstances a worker may be able to bring a claim of indirect sex 
discrimination under the Employment (Sex Discrimination) Act 2000 where age limits or 
service related benefits can be shown to impact disproportionately on one sex and cannot 
be shown to be justified.25  
 
In the UK there were attempts prior to the Age Regulations 2006 coming into force to use 
the indirect discrimination provisions of the equivalent sex discrimination legislation, the Sex 
Discrimination Act 1975,to challenge the provisions in the UK legislation which did not allow 
employees over the age of 65 to bring an unfair dismissal claim.  These attempts proved 
unsuccessful and it has to be assumed that any similar attempts in the Isle of Man would 
prove equally fruitless.26  
 
There are certain circumstances where it is unlawful for a person to work if they are below a 
minimum age, for example serving alcohol in a bar27 or in relation to gaining certain driving 
licences.  In addition the Minimum Wage Act 2001 provides for differential pay levels based 
on age.  It is not proposed that anything in the Bill would effect this. 

10.2 Department proposals 
The Department is proposing that the legislation will prohibit direct and indirect 
discrimination on the grounds of the age of the complainant.  Other jurisdictions have taken 
a different approach, for example the USA limits protection to workers over the age of 4028  
In the absence of any strong argument to the contrary, the Department does not consider 
that such a limit would have merit and proposes to protect both young and old persons.  
 
To accommodate the differences associated with this strand of the legislation, it is proposed 
that the legislation follow the UK model in allowing direct discrimination to be justified in 

                                            
25 Cadman v Health & Safety Executive [2006] IRLR 969 
26 Rutherford v DTI (Secretary of State) HL 2006 UKHL 19 reported at [2006] ICR 785 
27 Licensing Act 1995 s.22 
28 Age Discrimination in Employment Act 1967 

A 55 year old respondent stated that 
while having relevant experience, this 
was not taken into account by employers 
who demanded 5 GCSE’s or equivalent.  
The respondent stated, “I feel I have 
been discriminated against due to my 
age….my skills are being wasted.” 
 
DTI Survey on Discrimination in the 
Workplace 
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certain circumstances29.  The test used would be the same as that in indirect discrimination, 
that is that the employer must prove that he or she had a legitimate aim and that the 
treatment or the provision, criterion or practice is a proportionate means of achieving that 
aim.  Allowing direct discrimination to be justified is a departure from the usual approach. 
 
An example of the limited circumstances when it may be lawful to treat a person differently 
because of their age: 
 

• it might be necessary to fix a maximum age for the recruitment or promotion of 
employees (this maximum age might reflect the training requirements of the post 
or the need for a reasonable period of employment before retirement).  

10.3 Retirement  
The issue of retirement is one of the most complex issues in the treatment of age 
discrimination.   
 
Most employers have a mandatory retirement age, that is the age that the employer has set 
for the retirement of employees.  This would constitute direct discrimination unless a specific 
exception is made to allow employees to be retired.  
 
This paper is not concerned with the age at which people may draw the State Pension.  
There is no direct link between this and an employer’s retirement age.  
 
Currently employers are free to set any retirement age they choose.  Legislation on unfair 
dismissal does not apply when an employee is asked to retire upon reaching the ‘normal 
retiring age’ for employees holding their position, or, if  there is no normal retiring age’ 
when they have reached 6530.  The exception to this rule is where the dismissal is for an 
automatically unfair reason, for example on the grounds of sexual orientation or race. 
Employer retirement ages vary but research in the UK suggests that where organisations 
have fixed retirement ages these normally lie in the range 60 to 65.31  
 
There are various options for managing retirement within the legislation.  

10.3.1. Option 1 - Outlawing retirement ages 
Retirement ages could be made unlawful, that is employers would no longer be able 
to require people to retire at a certain age.  Employers would be required to fairly 
dismiss an employee as they would any employee regardless of his or her age.   
 
Advantages 
This option is based on the premise that individuals have different levels of 
performance and capability, which is not necessarily linked to age, and that 
individuals will have different needs in relation to when they should finish working.  
 
As an option this best reflects the spirit behind the age discrimination legislation: that 
individuals should not be treated differently according to their age.  A number of 
organisations in the UK, including the Co-op, Nationwide and parts of the Civil 
Service no longer have a mandatory retirement age.  

                                            
29 Employment Equality (Age) Regulations 2006 SI 2006/1031 
30 Employment Act 2006 s.132 
31 See Humphreys A., Costigan P., Pickering K., Stratford N. and Barnes M. (2003) 
Factors affecting the labour market participation of older workers, Department of Work and Pensions Research Report 2003. 
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Disadvantages  
Research from the UK suggests that employees frequently look forward to 
retirement, with only those in particular specialist posts or who have specific financial 
requirements wishing to stay on in employment past their 65th birthday.  
 
This approach would also have implications for occupational pension schemes in that 
it would be difficult for the pension schemes to be effectively managed where there 
was no certainty about when the workforce would retire.  
 
Employers may contend that employees reaching retirement can lose efficiency, and 
the mandatory retirement age means that they can retire the person with dignity 
rather than having to go through a disciplinary or capability procedure.  This concern 
was expressed in the UK during the consultation on the UK legislation32.  
 
Campaigners in the UK suggested that this was a stereotyped view of older workers 
many of whom did not lose efficiency in the later years of work and that any loss of 
efficiency should be dealt with via effective management regardless of the age of the 
employee.   
 
The UK decided not to adopt this approach.  

10.3.2. Option 2 - A default retirement age  
The UK legislation allows an employer to dismiss on the grounds of retirement 
employees who are over the age of 65 without this being regarded as age 
discrimination.  (There are some exceptions to this general principle.) 
 
While the retention of retirement ages would appear to directly contradict the spirit 
of the legislation, there are good arguments for such a policy. 
 
The retention of a retirement age would meet the concerns of employers in  
workforce planning, including the following: 
 

• the retirement age is a target age against which employers can plan their 
work and employees can plan their careers and retirement 

 
• for employers, being able to rely on a set retirement age allows the 

recruitment, training and development of employees, and the planning of 
wage structures and occupational pensions, against a known attrition profile. 
While other events may give rise to employees leaving the workforce, the age 
of retirement is nevertheless a significant element in employers’ workforce 
planning 

 
• for both employers and employees, being able to rely on a set retirement age 

avoids the blocking of jobs (and often the more senior jobs) from younger 
workers 

 
• for employees, knowing there is a set retirement age means they cannot be 

certain that they will be in work after that time. This will encourage 
employees to make provision for their retirement, and avoid them putting off 

                                            
32 ‘Equality and Diversity: Age Matters’ DTI 2003  http://www.berr.gov.uk/files/file24331.pdf 
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career and pension planning on the assumption that they will be able to 
continue working indefinitely.  

 
The retention of a retirement age would also avoid an adverse impact on the 
provision of occupational pensions and other work-related benefits. If employers only 
had the option of individually objectively justified retirement ages, this could risk 
adverse consequences for occupational pension schemes and other work related 
benefits. Some employers would instead simply reduce or remove benefits to offset 
the cost of providing them to all employees, including those over 65. 
 
The UK’s approach has been to set a retirement age of 65; any retirement below the 
age of 65 has to be objectively justified by the organisation, whilst any retirement 
above the age of 65, is deemed to be a fair dismissal, provided the correct procedure 
has been followed.  
 
An employee has the right to request not to retire.  There are time limits and 
procedures in place which the employer and employee have to meet as well as 
specified forms and procedures. The employer is not required to give reasons why 
the request not to retire has been refused.  
 
The provisions in the UK legislation debarring people over the age of 65 from 
bringing an unfair dismissal claim have been removed  
 
The UK’s approach has been challenged in a case due to be heard by the European 
Court of Justice in 2008 33 where it is being submitted that it is contrary to the 
principles of non-discrimination contained in the European Directive on which it is 
based.  However, the Isle of Man is not bound by the same principles so may follow 
this route if it wishes even if the challenge to the UK’s approach is eventually upheld.  
 
The UK has made an undertaking to reconsider the issue of the retention of 65 as 
the retirement age in 2011.  

10.4 Age: Other specific issues 

10.4.1. Age bands in the Minimum Wage 
It is proposed that nothing in the legislation will alter the provisions of the Minimum 
Wage Act 2001.  There are 3 bands for the payment of the minimum wage – over 
compulsory school leaving age but under 17, 17, and over 18.   
 
The Low Pay Commission in the UK recommended the continuation of lower rates for 
younger people, foreseeing “adverse consequences for young people… if employers 
were not able to pay some younger workers below the adult minimum wage level”.34 
 
Differential rates based on age, where the lower paid worker receives more than the 
adult hourly minimum rate, or differential rates within one of the statutory age bands 
would constitute direct age discrimination unless they can be justified as a 
proportionate means of achieving a legitimate aim. 

                                            
33 Judicial Review in the case of R (on the application of the Incorporated Trustees of the National Council for Ageing (Age 
Concern England) v Secretary of State for Business, Enterprise and Regulatory Reform. (‘Heyday’ Challenge. ) 
34 National Minimum Wage. Low Pay Commission Report 2005, February 2005 
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10.4.2. Benefits based on length of service 
In many cases employers require a certain length of service before increasing or 
awarding a benefit such as holiday entitlement.  This is established practice and seen 
as a way of rewarding loyalty and improving staff retention. Unless there is a specific 
exemption in the legislation this could amount to indirect age discrimination because 
some age groups are more likely to have completed the length of service than 
others. 
 
The indirect discrimination provisions in sex discrimination legislation have been used 
in the UK to challenge such practices in the past and employers have had to 
reconsider unjustifiably long pay scales as these have tended to discriminate against 
women who are more likely than men to take career breaks35.  Most people 
recognise that there has to be some balance between retaining loyal workers, and 
rewarding an individual with a pay rise every year regardless of their performance.  
 
The UK’s approach has been to exempt from the legislation any benefit earned by 
five or less years’ service.  In this way employers may still use pay scales that reflect 
growing experience or limit the provision of non-pay benefits to those who have 
served a qualifying period, subject to the five-year limit. 

10.4.3. Acts under statutory authority 
Age criteria are widely used in legislation, notably to qualify for various licences. It is 
not suggested that anything in the proposed legislation would require employers to 
ignore such age criteria set by other legislation. 

10.5 Questions for consideration 
a) Do you have any general comments on the proposals in respect of age discrimination?  
b) Do you agree that in certain circumstances direct discrimination on the ground of age 

should be allowed if the discrimination can be justified (see 10.2)? 
c) Do you have a preferred option in respect of dealing with retirement under the proposed 

legislation (see 10.3)? 
d) Do you have any comments on the retention of age bands in the Minimum Wage (see 

10.4.1)? 
e) Do you have any comments on how to manage benefits based on length of service (see 

10.4.2)? 

                                            
35 Cadman v Health & Safety Executiv10.4.1e [2006] IRLR 969 



 30

11. SEXUAL ORIENTATION: SOME SPECIFIC ISSUES 

A person’s sexual orientation (that is whether they are heterosexual, homosexual or 
bisexual) should, generally speaking, have no impact on their ability to do a particular job.  
However in answer to a survey in the UK in 2001 nearly two thirds of respondents (from the 
general population) believed that employers discriminated at recruitment a lot or sometimes 
on the grounds of sexual orientation36. Another survey found that found that 15% of 
lesbians and gay men surveyed had suffered at least one experience of discrimination in 
relation to their working lives37.  

11.1 Current IOM legislation 
The Employment (Sex Discrimination) Act 2000 covers discrimination on the grounds of sex 
or marital status, it does not cover discrimination on the grounds of sexual orientation.  The 
House of Lords held that the equivalent UK legislation, the Sex Discrimination Act 1975, did 
not cover sexual orientation discrimination.38  
 
The Employment Act 2006 protects employees from dismissal on the grounds of their 
sexual orientation (Employment Act s.127).  Sexual orientation is defined as an orientation 
towards: 
 

• persons of the same sex 
• persons of the opposite sex, or,  
• persons of the same sex and of the opposite sex.  

 
The legislation therefore covers gay men, lesbians, bisexuals and heterosexuals39.  

11.2 Department proposals in relation to sexual orientation discrimination 
The Department proposes that protection against dismissal would be extended to cover the 
whole of the employment relationship.   
 
Discrimination on the grounds of an assumption about an individual’s sexual orientation 
could also be made unlawful and it would be irrelevant whether a person’s sexual 
orientation is assumed correctly or incorrectly. 
 
The legislation could also protect those people who are discriminated against because of the 
sexual orientation of the people with whom they associate – for example their family 
members or friends.  
 
It is not intended that any legislation would cover sexual conduct or sexual practices or 
unlawful sexual behaviour.  Therefore there is no risk that someone who carries out 
unlawful sexual activity would be able to claim protection from any new law. 

11.3 Exceptions in respect of religious organisations 
There is a an exception in the UK Employment Equality (Sexual Orientation) Regulations 
200340  if the job involves working for an 'organised religion'. This allows the employer to 

                                            
36 British Social Attitudes Survey 2001 National Centre for Social Research   
37 “Less equal than others: A survey of Lesbians and Gays at Work” Stonewall 1993 
38 Pearce v Governing Body of Mayfield School [2003] IRLR 512; Macdonald v Advocate General for Scotland [2003] IRLR 512 
39 The section on sexual orientation was introduced by a late amendment to the Employment Bill by Mr P Karran MHK while the 
legislation was in the House of Keys.  
40 Employment Equality (Sexual Orientation) Regulations 2003 SI 2003/1661 
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discriminate on the grounds of sexual orientation so as to comply with the doctrines of the 
religion or to avoid conflicting with the religious convictions of its followers. This exception 
would apply to jobs for members of the clergy and other staff working for the religion. 
 
This was a controversial exemption in the UK legislation, and one that was fought by trade 
unions and others.  It would be possible to include such an exemption in the Employment 
Equality Bill if this was considered desirable. 
 
In a challenge to the scope of this legislation in the UK High Court, the court held that the 
scope for such discrimination by religious organisations is narrow.  It was held that it would 
be very unlikely that the exemption would apply to, for example, teachers at faith schools as 
the purpose of their employment is to teach, not to ‘work for a religion’41.  

11.4 Questions for consideration 
a) Do you have any general comments on the proposals in respect of sexual orientation 

discrimination? 
b) Do you have any comments on the possibility of an exemption that might allow religious 

organisations to discriminate on the ground of sexual orientation in recruitment for 
specific posts (see11.3)? 

                                            
41 R (on the application of Amicus and Six Others) v Secretary of State for Trade and Industry & (1) Christian Action Research 
Education(2) Evangelical Alliance (3) Christian Schools Alliance  (2004) IRLR 430 
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12. GENDER REASSIGNMENT: SOME SPECIFIC ISSUES 

12.1 What is gender reassignment? 
There are a small number of people (in the United Kingdom the numbers are estimated to 
be about 5000) – whose gender identity does not match their appearance and/or anatomy.   
 
People with this medical condition who decide to adopt the opposite gender to the one 
assigned at birth are known as ‘transsexual people’.  
 
Medical treatment to enable transsexual people to alter their bodies to match their gender 
identity is highly successful.  The process is known medically as ‘gender reassignment’. The 
term can also include persons living in their new gender, but who have elected for personal 
reasons not to undergo surgical treatment. This can be for personal reasons connected with 
their health, age, or finances. 
 
An individual who undergoes gender reassignment undergoes a process that may take many 
months or years and varies from hormone treatment to extensive surgery.  At some point 
transsexuals will usually change their social gender and will want to start to live full time in 
their new gender. The individual is expected to live and work in their new gender role for a 
period of one year prior to any irreversible surgical intervention. This period is often referred 
to as the ‘real life experience’ or ‘real life test’.  
 
Transsexualism is not the same as, and should not be confused with, transvestism or sexual 
orientation. 

12.2 Gender reassignment discrimination 
There are documented cases of individuals who have undergone gender reassignment 
experiencing severe discrimination at work, including cases on the Isle of Man.  
 
It is recognised that some colleagues 
and managers within an organisation 
are likely to find it difficult to accept 
that a colleague has decided to live in 
the opposite gender, however 
organisations should support the 
individuals concerned and not allow 
bullying or harassment or other less 
favourable treatment.  
 
The Department proposes to make 
discrimination on the grounds of gender reassignment unlawful.  Discrimination would be 
prohibited on the grounds that a person: 
 

• intends to undergo gender reassignment 
• is undergoing gender reassignment 
• has undergone gender reassignment. 

12.3 Proposals for the Isle of Man 
The Department proposes that the Bill would cover recruitment, treatment at work, 
harassment and dismissal on the grounds of gender reassignment.   
 

 
A transsexual person reported being asked to 
leave employment after going through 
transition, the employer stating that it was not 
appropriate that the individual continued to 
work in that organisation as some colleagues 
had contact with children.  
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The legislation would also apply where arrangements are made in relation to absence from 
work or from vocational training to enable the individual to undergo gender reassignment, 
that is he or she must not be treated less favourably than would have been the case: 
 

• if the absence was due to sickness or injury; or 
• if the absence was due to some other cause, if it is reasonable to treat the absences 

in the same way.  

12.4 Exceptions to the principle of non-discrimination 
It is recognised that there may be circumstances where the fact that an individual is a 
transsexual is relevant to employment and where the employer would wish to take this into 
account.  
 
The Department is proposing that there could be exceptions to the principle of non 
discrimination in three limited circumstances: 
 

• first, if the employer can show there is a genuine occupational requirement which 
means that the job has to be done by someone of a particular sex, and that it is 
reasonable to prevent the transsexual person from doing the job as a result.  

 
• second, if the job involves conducting intimate searches pursuant to statutory 

powers.  
 
• third, if the job involves working in a private home where there would be close 

physical or social contact, or knowledge of the intimate details of a person’s life, and 
the employer can show that people would object.  

 
In addition, it is proposed that the Bill follows the UK in allowing some limited temporary 
exceptions to apply during the process of gender reassignment only (see below). Also that 
the Bill would not apply to employment for the purposes of an organised religion which, for 
religious reasons, is limited to those who are not undergoing and have not undergone 
gender reassignment. 

12.5 Temporary exceptions which would only apply during the process of gender 
reassignment 

Limited exceptions would apply when individuals have to share accommodation, and it is not 
reasonable on privacy or decency grounds to do so while in the process of undergoing 
gender reassignment (such as working on a ship where there are no private facilities). 
 
The Courts in the UK have interpreted the legislation in a pragmatic way, recognising that 
this can be a difficult area for staff and managers.  An example was in a case where a male 
to female transsexual employee, who was undergoing gender reassignment was refused the 
use of female lavatories for the time being, but provided with use of a unisex disabled 
toilet42.  The Court of Appeal held that this was not discrimination. The right for a 
transsexual to use female toilet facilities was not automatic but is acquired, after a period of 
adjustment.  
 
In the Court’s judgment, it was ‘inherent in a situation in which two sets of facilities , male 
and female, are required and in which a category of persons changing from one sex to the 

                                            
42 Croft v Royal Mail [2003] IRLR 592 CA 
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other is recognised, that there must be a period during which the employer is entitled to 
make separate arrangements for those undergoing the change.’ 
 
An employer must respect the dignity, freedom and worth of the individual. However, 
factors to be taken into account include the stage reached in treatment, including his or her 
own assessment and presentation. The employer is also entitled to take into account the 
susceptibilities of other members of the workforce. 

12.6 Interaction with the Gender Recognition Bill 
On the Isle of Man, a person who has undergone gender reassignment cannot legally be 
recognised in their acquired gender. Transsexual people, some of whom may have lived in 
their acquired gender for many years, are not treated as being of that gender in law. They 
do not have access to any of the rights or responsibilities confined to people of that gender 
and are not able to change their birth certificates.  

The Gender Recognition Bill is in the Government’s legislative programme for 2007-8. This 
legislation will allow transsexual people (who are able to satisfy the necessary evidential 
requirements) to apply for full legal recognition in their acquired gender. Following a 
successful application, the law will regard the transsexual person, for all purposes, as being 
of their acquired gender.  The Bill will give transsexual people the right, from the date of 
recognition, to marry in their acquired gender and be given birth certificates that recognise 
the acquired gender. Transsexual people will be able to obtain benefits and State Pension in 
the same way as anyone else of that gender.   
 
While not specifically an employment matter, there will be implications for employers who 
may be asked to substitute new records for existing workers, and implications for security of 
that information, as well as for matters such as occupational pensions.  

12.7 Questions for consideration 
a) Do you have general comments on the proposals in respect of discrimination on the 

ground of gender reassignment? 
b) Do you have any comments on the exceptions to the principle of non-discrimination (see 

12.4)? 
 



 

13. DISABILITY: SOME SPECIFIC ISSUES 

13.1 Current IOM position 
At present the only applicable employment legislation is the Disabled Persons (Employment) 
Act 1946, which has fallen into disuse and is no longer enforced.  

13.2 The Department’s proposals on disability 
Differential treatment of a person by reason of his / her physical or mental condition 
presents legislators with difficulties that are rarely encountered in other sectors of equal 
opportunities.  In essence, these difficulties stem from the tension between social policy’s 
desirable objective of inclusion (a common theme in all equal opportunities initiatives) and 
an employer’s legitimate wish to secure 
the normally acceptable “return on 
investment” in his or her employees.  
Such a tension does not readily arise in 
relation to most other potential factors of 
discrimination such as race, sex, or 
religion because, except for some 
marginal purposes, they should not, in 
themselves, have any bearing on a 
person’s suitability for employment or 
treatment within it.  By contrast a 
disability can go to the root of a person’s 
ability to perform his or her duties to the 
standard required by an employer.  
 
Whilst the new law should ensure that disabl
citizens it is recognised that a workable and f
interests of disabled people, employers and a
require a person to be recruited, trained, pro
not competent, capable and available to do t
relevant training.  

13.3 Definition of discrimination  
Disability, as noted above, makes different d
discrimination.  The form of wording used in 
to deal with all the possible aspects of disabi
 
The Department proposes that there should 
the legislation.  
 

• Direct disability discrimination 
• Direct disability-related discrimination
• Failure to make reasonable adjustmen
• Victimisation (see 7.1.3 Victimisation)

 
This will provide disabled people with the sam
other protected grounds as well as providing
of the effects of disability.  

 

A young woman who is a user of mental 
health services reported that she had 
found great difficulty in finding full time 
work, despite being well qualified.  She felt
that there was considerable reluctance 
from employers to recruit someone with 
mental health problems, stating, “being 
open and honest about my mental health 
difficulties does not lead to interviews”.    
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ed people enjoy the same civil rights as other 
air balance has to be achieved between the 
ble-bodied employees.  The law should not 
moted or retained in employment, if he/she is 
he essential functions of the job or undergo the 

emands on an employer than other forms of 
other areas of discrimination is not appropriate 
lity discrimination.  

be four forms of discrimination referred to in 

 
ts 

 

e protection as individuals receive on the 
 enhanced protection due to the special nature 
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13.3.1. Direct disability discrimination 
Direct discrimination depends on an employer’s treatment of a disabled person being 
on the ground of his or her disability and also on a comparison of that treatment 
with the way in which the employer treats, or would treat, an appropriate 
comparator. If, on the ground of his or her disability, the disabled person is treated 
less favourably than the comparator is, or would be, treated, the treatment amounts 
to direct discrimination. 
 
Disability does not have to be the only, or even the main, cause of the treatment 
complained of – provided that it is an effective cause, determined objectively from all 
the circumstances. 
 
Consequently, if the less favourable treatment occurs because of the employer’s 
generalised, or stereotypical, assumptions about the disability or its effects, it is likely 
to be direct discrimination. This is because an employer would not normally make 
such assumptions about a non-disabled person, but would instead consider his 
individual abilities.  
 
For example:  
 
A blind woman is not short-listed for a job involving computers because the employer 
wrongly assumes that blind people cannot use them, whereas with appropriate 
adjustments and software she could do so. The employer makes no attempt to look 
at the individual circumstances. The employer has treated the woman less favourably 
than other people by not short-listing her for the job. The treatment was on the 
ground of the woman’s disability (because assumptions would not have been made 
about a non-disabled person).  

13.3.2. Direct disability-related discrimination 
This occurs when an employer treats a disabled person less favourably, not because 
of their disability but because of a reason relating to it.   
 
For example, a woman takes three periods of sickness absence in a two month 
period because of her disability which is multiple sclerosis.  Her employer dismisses 
her, in the same way that it would dismiss any employee for a similar attendance 
record.  This is less favourable treatment for a disability-related reason (namely, the 
woman’s record of sickness absence) and would be unlawful unless it can be 
justified. 
 
In some limited circumstances this type of less favourable treatment may be able to 
be justified by the employer.  Justification is only permissible in 'direct disability-
related' discrimination cases if, the reason for the treatment is both material to the 
circumstances of the particular case and substantial. 'Material' means that there must 
be a strong connection between the reason given for the treatment and the 
circumstances of the particular case. 'Substantial' means, in the context of 
justification, that the reason must carry real weight and be of substance.  
 
But the existence of a material and substantial reason for disability-related less 
favourable treatment is not enough to justify that treatment. If there is a material 
and substantial reason relating to disability which is placing a disabled person at a 
substantial disadvantage, the employer is under a duty to make reasonable 
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adjustments in relation to the disabled person to remove the provision, criterion or 
practice or any physical feature of premises which is causing the problem.  
 
Justification for disability-related discrimination will therefore only succeed where the 
employer can show that it was not reasonable or practical to make those 
adjustments.  
 
There is some overlap between direct discrimination and disability-related 
discrimination, for example, less favourable treatment based on straightforward 
prejudice, such as a decision not to employ an individual because he or she has a 
history of mental health problems, is likely to constitute both forms of discrimination. 

13.3.3. Failure to make reasonable adjustments 
Functional limitations arising from a disabled person’s impairment do not inevitably 
restrict his or her ability to participate fully in society.  Rather than the limitation of 
an impairment, it is often environmental factors (such as the structure of a building 
or an employer’s working practices) which unnecessarily lead to these restrictions. 
This principle underpins the reasonable adjustment duty.  
 
An employer discriminates against a disabled person if he or she fails to comply with 
a duty to make reasonable adjustments and cannot show that the failure to comply 
with that duty is justified.   
 
The Department proposes that in the IOM, as in the UK, failure to make a reasonable 
adjustment should constitute “discrimination”.  The law should include a duty on an 
employer to make reasonable adjustments to prevent arrangements or features of 
the workplace from placing disabled people at a substantial disadvantage.  Having 
taken account of this duty, employers should continue to be able to appoint the best 
person for the job. 
 
The purpose of making adjustments to the arrangements for doing a job or the 
physical features of a workplace is to overcome a disabled person’s disadvantage in 
performing work as effectively as a person who is not disabled.   
 
The duty to make reasonable adjustments applies to any provision, criterion or 
practice applied by or on behalf of the employer or any physical features of their 
premises.  Some examples of reasonable adjustments include: 
 

• Altering the person’s working hours 
• Allowing absences during working hours for medical treatment 
• Providing additional training 
• Getting specialist equipment or making modifications to existing equipment 
• Providing instructions or reference manuals in other formats such as Braille, 

large print, audio-tape etc. 
• Providing additional support or supervision 
• Making adjustments to premises 
• Providing mentoring. 

 
Failure to make a reasonable adjustment can never be justified.  What is reasonable 
depends on a number of factors including: 
 

• How effective the adjustment is in preventing the disadvantage 
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• How practical it is 
• The financial and other costs and the extent of any disruption 
• The extent of the employer’s financial or other resources 
• The availability to the employer of financial or other assistance to make the 

adjustment 
• The size and type of business. 

 
Examples of adjustments: 
 

• An employer has a policy that designated car parking spaces are only offered 
to senior managers. A woman who is not a manager, but who has a mobility 
impairment and needs to park very close to the office, is given a designated 
car parking space 

• Buying software to allow a visually impaired person to use a computer 
• Reallocating duties of a person suffering from a mental health condition 

which is exacerbated by stress to avoid stressful situations. 
 
Placing an obligation on employers to make reasonable adjustments is intended to 
place some responsibility on society to remove the barriers faced by disabled people. 
However, at the same time it is to be noted that the Department will continue to 
operate the Employment (Persons with Disabilities etc.) Scheme 1999, which was 
specifically intended for the purpose of helping to create “a level playing field” 
between disabled and able bodied people and to reduce, and where possible 
eliminate, any financial disincentive employers have in recruiting or continuing to 
employ people with disabilities. This Scheme makes grant assistance of up to 
£10,000 available in respect of a person with a disability over any three-year period, 
such assistance being payable to either the disabled individual or his / her employer, 
as appropriate in each individual case.    

13.4 What is the definition of disability? 
The definition of ‘disability’ is central to the new legislation.  Equivalent UK legislation 
defines a disabled person as someone who: 
 
“has a physical or mental impairment which has a substantial long-term adverse effect on 
his ability to carry out normal day-to-day activities”. 
 
With a definition that is widely drafted in this way, two elements are present: 
 

• the claimant has to show an impairment - the diagnostic-based element of the test; 
• the effect-based element: the consequences of the impairment on the person’s life. 

 
Such a definition gives rise to a number of issues: 
 

• what amounts to “substantial”? 
• what is “long-term”? 
• what if an impairment is “short-term” but recurrent, having periods of remission? 
• what are “normal day-to-day activities”?  

 
It is notable that in the United Kingdom, the Government concluded after extensive 
consultation in respect of the Disability Discrimination Act 2005 (UK DDA) that no change 
should be made to the definition and supplementary statutory provisions (which are 
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contained at Schedule 1 of the UK DDA and in subsidiary Regulations) other than the 
following:  
 

• HIV infection should be deemed a disability from the point at which it is diagnosed; 
• in addition to those already covered by the UK DDA definition, people with cancer 

should count as disabled from the time at which the cancer is diagnosed as being a 
condition that is likely to require substantial treatment; 

• registration with a local authority, and certification with an ophthalmologist, as blind 
or partially sighted will be taken as additional and conclusive proof that someone 
with a visual impairment is disabled43. 

 
The Department proposes that the definition in the Employment Equality Bill be consistent 
with that in the UK DDA  It is also proposed that the Department be given Regulation-
making powers within the legislation for the purpose of expanding on the meaning of 
“disability”, “disabled person” and related matters.  Any such definitions would be in 
harmony with the IOM Disability Discrimination Act 2006 (see 5.2).  

13.5 Specific exclusions under the definition of disability 
Certain conditions would not be regarded as impairments for the purposes of the Act:  
 

• addiction to or dependency on alcohol, nicotine, or any other substance (other than 
in consequence of the substance being medically prescribed);  

• hay fever, except where it aggravates the effect of another condition;  
• tendency to set fires;  
• tendency to steal;  
• tendency to physical or sexual abuse of other persons;  
• exhibitionism;  
• voyeurism.  

 
Also, disfigurements which consist of a tattoo (which has not been removed), non-medical 
body piercing, or something attached though such piercing, are to be treated as not having 
a substantial adverse effect on the person's ability to carry-out normal day-to-day activities.  

13.6 Small employer exemption 
When the UK DDA was first enacted in 1996 there was an exemption from the employment 
provisions of the Act where less than 20 staff were employed. This threshold was reduced to 
15 employees in December 1998, and completely removed in October 2004.  At the same 
time most previously  excluded occupations, such as police officers, fire-fighters, and 
partners in business partnerships were brought within the scope of the disability related 
provisions. 
 
The Department does not propose that there should be an exemption for smaller employers.  
The size and resources of an employer would, however, be taken into consideration when 
the Tribunal makes a decision as to whether or not an adjustment was reasonable or not.  
So for example it would be unlikely to be seen as reasonable for a small employer to 
undertake adjustments to a building at a great cost, whereas a similar cost for a larger 
employer could be seen as reasonable. 

                                            
43  See UK Disability Discrimination Act  s.16 Disability Discrimination (Employment) Regulations 1996 SI No 1455  
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13.7 Questions for consideration 
a) Do you have any general comments on the proposals in respect of discrimination on the 

grounds of disability? 
b) Do you have any comments on the proposed definition of discrimination and the types of 

discrimination that would be made unlawful(see 13.3)? 
c) Do you have any comments on the proposed definition of disability (see 13.4)? 
d) The Department does not propose an exemption for small employers under any new 

legislation, do you have any comments on this (see 13.6)? 



 41

14. EMPLOYMENT (SEX DISCRIMINATION) ACT 2000 AMENDMENTS 

The Employment (Sex Discrimination) Act 2000 was based on the UK Sex Discrimination Act 
1975 and Equal Pay Act 1970.   Inevitably the source UK legislation has undergone a 
number of amendments over the years. 
 
The Department proposes to incorporate a number of these amendments to reflect the 
changing nature of discrimination law, as well as to reflect a number of changes that have 
been made via case law.  

14.1 Maternity leave amendments 

14.1.1. Pregnancy and maternity discrimination 
The Department is proposing to incorporate an express provision in the Employment 
(Sex Discrimination) Act 2000 to make it unlawful to discriminate against a woman 
on the grounds of her pregnancy or due to the fact that she has taken maternity 
leave.  
 
Under the Maternity Leave Regulations 2007 it is unlawful to subject a women to any 
detriment on the grounds that she is pregnant, has given birth or is  exercising the 
right to take leave.  It is similarly unlawful to dismiss a woman on any of these 
grounds.  
 
However, notwithstanding the above protection, a woman who is seeking to pursue 
a claim under the Employment (Sex Discrimination) Act 2000 may find herself 
subject to a requirement to provide an appropriate comparator in order to 
demonstrate that she has suffered less favourable treatment.   In the UK, under the 
similarly worded Sex Discrimination Act 1975, there was a long history of cases 
where the key problem was the identification of a suitable comparator, that is 
whether the treatment should be seen as automatic sex discrimination or whether a 
comparison with the treatment of a man in similar circumstances, e.g. on long term 
sick leave, was required.  Case law, partially inspired by European Court of Justice 
interpretation of relevant EU legislation, led to a determination that, in short, less 
favourable treatment of a pregnant woman was sex discrimination, and that as only 
women can become pregnant there was no need to make a comparison with how a 
man in a similar situation would be treated.    The IOM Employment Tribunal has 
only dealt with one such case so far and the decision was taken on broadly similar 
lines to follow case law in the UK.  
 
In order to put the matter beyond any doubt it is proposed that new provisions 
should be inserted in the Employment (Sex Discrimination) Act 2000 to introduce the 
concept that less favourable treatment of a pregnant woman during a ‘protected 
period’ is direct discrimination with no need for the woman to identify a comparator.  
The ‘protected period’ would last from the time the employer is aware she is 
pregnant until the end of her maternity leave. A woman would still need to 
demonstrate that less favourable treatment had occurred and that  it was on the 
grounds of the pregnancy. The principle of less favourable treatment would exclude 
remuneration.  
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14.1.2. Equal pay during pregnancy and maternity leave 
The UK Equal Pay Act 1970 was amended in 2005 in order to clarify the position of 
women who are on maternity leave in relation to payment of bonuses and 
entitlement to an increase in pay during leave.   The provisions give effect to the to 
the European Court of Justice decision in Gillespie and others v Northern Health and 
Social Services Board44 and Alabaster v Barclays Bank plc and Secretary of State for 
Social Security (No 2)45 so that a pay increase which a woman would have received 
but for pregnancy or maternity leave must be had regard to in calculating any 
earnings related maternity pay and pay on her return to work.  The ‘equality clause’ 
implies such an entitlement if such is not expressly provided for in the contract of 
employment .  Further the equality clause guarantees the right to the benefit of any 
pay increase or bonus referable to periods before or after maternity  leave and 
during the two weeks of compulsory leave  at the time they would ordinarily fall due 
for payment.  

14.1.3. Keeping in Touch (KIT) days 
The Department of Health and Social Security provisions for payment of Maternity 
Allowance were amended in 2006 to allow women on maternity leave to work for up 
to 10 days without losing the right to Maternity Allowance.  Prior to this alteration a 
woman who did any work while in receipt of Maternity Allowance could have risked 
losing a week or more of allowance46.  
 
The Maternity Leave Regulations 2007 do not make any provision for this right.  The 
proposal is that the Regulations are amended to enable an employee on maternity 
leave to agree with her employer to work for up to 10 days during the statutory 
maternity leave period without bringing that period to an end as a result of carrying 
out the work. For the purposes of this new provision, "work" may include training or 
any other activity undertaken to assist the employee in keeping in touch with the 
workplace. The new provision will also set out that reasonable contact which 
employers and employees are entitled to have with each other during the maternity 
leave period will not bring that period to an end. 
 
Any such work would be by agreement between the parties and there will be no right 
for an employer to demand that an employee undertake any such work, nor for an 
employee to do such work. Any such days' work shall not have the effect of 
extending the maternity leave period.  
 
The UK provisions are silent as to whether or not a woman should receive any 
payment for KIT days.  The Department would suggest that some payment may be 
appropriate.  

14.2 Other Employment (Sex Discrimination) Act 2000 amendments 

14.2.1. Marital status discrimination  
The Employment (Sex Discrimination) Act 2000 mirrors the provisions in the UK Sex 
Discrimination Act 1975 in providing protection on the grounds of sex and marriage. 
The purpose behind this provision was to stop the relatively common practice in the 

                                            
44 (Case C-342/93) [1996] ICR 499 
45 [2005] EWCA Civ 508 
46 S. 35 of Social Security Contributions and Benefits Act 1992 as amended by the Work and Families Act 2006 (Application) 
Order 2007 SD 36/07 and the Social Security Legislation (Application) (No. 3) Order 2007 SD 37/07 
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1970s where employers would compel women to leave employment on marriage.  
Under the legislation single people are not protected against discrimination on the 
ground of their single status.  
 
The UK has consulted on removing the protection on the grounds of marital status as 
part of streamlining the legislation. Few cases have been bought on this ground 
since the legislation was enacted47.  The Department is considering removing this 
protection and can see no untoward effects in doing so.  

14.3 Equal Pay 

14.3.1. Change to time limits in respect of equal pay claims 
The UK increased the number of years for which arrears in respect of equal pay may 
be made from 2 to 6 years in 2005, as a result of a ECJ judgment 48.  The 
Department proposes to amend the legislation similarly. 

14.4 Questions for consideration 
a) Do you have any comments on the proposal to incorporate a specific provision in the 

Employment (Sex Discrimination) Act 2000 to make pregnancy and maternity 
discrimination unlawful (see 14.1.1)? 

b) Do you have any comments on the insertion of an equality clause in order to clarify the 
position of women on maternity leave in relation to pay increases and bonuses (see 
14.1.2)? 

c) Do you have any comments on KIT days and the question of payment for any such days 
(see 14.1.3)? 

d) Do you have any comments on the proposal to remove the protection on the ground of 
marital status (see 14.2.1)? 

e) Do you have any comments to make on the proposal to increase the number of years for 
which arrears of pay may be awarded under the Employment (Sex Discrimination) Act 
2000 equal pay provisions from 2 to 6 years (see 14.3.1)? 

 

                                            
47 Discrimination Law Review “A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain - a consultation 
paper”  June 2007 Department for Communities and Local Government 
48 ECJ Levez v T.H. Jennings (Harlow Pools) Ltd (Case C-326/96, judgment of 1st December 1998) and Preston and others v 
Wolverhampton Healthcare NHS Trust Ltd and others (Case C-78/98, judgment of 16th May 2000); the decision of the 
Employment Appeal Tribunal in Levez v T.H. Jennings (Harlow Pools) Ltd (decision of 1st October 1999) and the ruling of the 
House of Lords in Preston and others v Wolverhampton Healthcare NHS Trust Ltd and others (ruling of 8th February 2001). 
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15. ENFORCEMENT IN RESPECT OF INDIVIDUAL CLAIMS 

15.1 Remedies available to the Employment Tribunal 
The route for a worker to bring a case under any of the new grounds would be via the 
Employment Tribunal.   Currently under the Employment (Sex Discrimination) Act 2000 if the 
Employment Tribunal upholds a complaint it may:  
 

• make a declaration of the rights of both parties; 
 
• award compensation, which may include both special damages (for losses which can 

be fairly accurately calculated, such as loss of earnings), general damages (for losses 
which can less easily be quantified, such as injury to feelings); and  any interest 
accruing on the award.   

 
• make a recommendation that the employer should take a particular course of action 

within a specified time.  If a recommendation is not complied with, the Tribunal may 
increase the amount of compensation awarded. 

 
Proposed Changes  
Currently the Employment Tribunal only has the power to make recommendations to 
improve employment practice where it would have a direct benefit to the claimant.  The 
Department proposes that  the Employment Tribunal should have the power to make 
recommendations to an employer to improve employment practice even where it would not 
have a direct benefit to the employee who has brought the claim. 
 
Under the Employment Act 2006 one of the remedies is that the Employment Tribunal may 
order the employer to reinstate or re-engage the employee.  Under the Employment (Sex 
Discrimination) Act 2000 there is no such provision.  The Department intends to address this 
anomaly by extending the power to re-engage or reinstate to complaints brought under the 
sex discrimination provisions.  

15.2 Education and enforcement at the supra individual level 

15.2.1. Existing institutions in the Isle of Man 
The ESDA 2000 created the first dedicated officer with an anti-discrimination role.  
Section 45 provides: 
 
“45 Appointment and functions of discrimination officer 
 
There shall be appointed an officer (“the discrimination officer”) whose functions 
shall be, in accordance with any general directions of the Department: 
 

(a) to promote the removal and avoidance of discriminatory acts in 
employment; and 
(b) for that purpose to give general guidance and information to employers 
and employees, and to organisations representative of employers and 
employees, on the removal and avoidance of discriminatory acts in 
employment.” 
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The Discrimination Officer, (now known as Equality Adviser) is based at the DTI.  
The Equality Adviser’s statutory duty is limited to ESDA and is limited to an 
educational role.  
 
Because of the Equality Adviser’s limited powers, and the absence of an enforcing 
body, it was not possible to include within the Employment (Sex Discrimination) Act 
2000 the range of enforcement remedies, such as investigations and “non 
discrimination notices”, that are available in the UK.  As a result, powers to tackle 
discrimination at the institutional level in the Island are more limited than in UK 
legislation.  
 
Another source of advice and information on matters relating to sex discrimination 
and equal pay is the Manx Industrial Relations Service.  Although there is some 
potential for overlap, the Equality Adviser and the Manx Industrial Relations Service 
have worked well together, frequently arranging joint presentations.  

15.2.2. Comparative models 
The United Kingdom 
In the UK, three separate statutory bodies were established each with their own area 
of responsibility under the relevant legislation: the Equal Opportunities Commission, 
the Commission for Racial Equality and the Disability Rights Commission.  
 
On 1st October 2007 the three commissions were combined under the umbrella of 
the new Commission for Equality and Human Rights (CEHR), which also took on 
responsibility for the other aspects of equality: age, sexual orientation and religion or 
belief, as well as human rights. 
 
The new commission has enforcement and education powers. It is a non-
departmental public body established under the Equality Act 2006 – accountable for 
its public funds, but independent of government 49. 
 
Under the Equality Act 2006 the Commission has a general duty to exercise its 
functions with a view to encouraging and supporting the development of a society in 
which— 
 

• people’s ability to achieve their potential is not limited by prejudice or 
discrimination,  

• there is respect for and protection of each individual’s human rights,  
• there is respect for the dignity and worth of each individual,  
• each individual has an equal opportunity to participate in society, and  
• there is mutual respect between groups based on understanding and valuing 

of diversity and on shared respect for equality and human rights. 
 
The Commission also has a duty to: 
  

• promote understanding of the importance of equality and diversity,  
• encourage good practice in relation to equality and diversity,  
• promote equality of opportunity,  
• promote awareness and understanding of rights under the equality 

enactments,  

                                            
49 http://www.equalityhumanrights.com 
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• enforce the equality enactments,  
• work towards the elimination of unlawful discrimination, and  
• work towards the elimination of unlawful harassment.  

 
Northern Ireland 
Northern Ireland has a single body, ‘The Equality Commission for Northern Ireland’, 
which is responsible for combating discrimination and promoting equality in Northern 
Ireland.  The Commission is an independent public body established under the 
Northern Ireland Act 1998.  Its general duties include: 
 

• working towards the elimination of discrimination; 
• promoting equality of opportunity and encouraging good practice;  
• promoting affirmative / positive action; 
• promoting good relations between people of different racial groups; 
• overseeing the implementation and effectiveness of the statutory duty on 

public authorities;  
• keeping the relevant legislation under review.  

 
Ireland  
Ireland has a single body, “The Equality Authority”, an independent body set up 
under the Employment Equality Act 1998.  It was established on 18th October 1999.  
 
The Irish Employment Equality Act 1998 and the Equal Status Act 2000 outlaw 
discrimination in employment, vocational training, advertising, collective agreements, 
the provision of goods and services and other opportunities to which the public 
generally have access on nine distinct grounds. 

15.3 Options for the Isle of Man 
As the Isle of Man expands its anti-discrimination legislation framework, it is necessary to 
determine what kind of body, if any, is most appropriate to promote equal treatment on the 
Island. The options are as follows: 

15.3.1. Expand the role of the Equality Adviser  
Expanding the authority of the Equality Adviser, who is based at the DTI, to cover 
the Employment Equality  Bill would perhaps be the easiest way of ensuring that 
employers were educated about the requirements of the new legislation. However, 
this potential solution would give rise to the following problems: 
 

• Whilst the Department of Trade and Industry has responsibility for 
employment legislation, it is not responsible for the formulation or 
implementation of anti-discrimination legislation that is outside of the 
employment context such as in respect of goods and services.  Therefore, 
the Equality Adviser would not be able to promote Bills such as the Race 
Relations Act  2004 or the Disability Discrimination Act 2006.  

 
As has been discussed, the Equality Adviser’s role does not extend beyond an 
educative role and no powers to actively assist individuals or to initiate enforcement 
action at a corporate level are attached to the post.  Moreover, were the Equality 
Adviser to be provided with powers of assistance / enforcement, this new extended 
role could give rise to the following problems: 
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Whereas the roles of educator and advocate might be compatible within a big 
organisation such as the UK CEHR, where education and enforcement could 
constitute separate limbs, the roles are difficult to reconcile by a single individual.  
The enforcement role could be difficult to reconcile with the Department's other 
responsibilities.  In particular, there is a danger that the Department might be 
perceived as partial.  In this respect, it is considered that the instigation of legal 
action in respect of equal treatment issues would differ in its nature from, say, 
enforcement of provisions in the Employment Act 2006 on written particulars of 
employment.  The latter is essentially administrative, whereas the former inevitably 
imports value-based decisions.  In an extreme case the Department could find itself 
giving grant assistance to a company on the one hand and helping to sue it on the 
other. 

15.3.2. Locate the Equality Adviser at the Manx Industrial Relations 
Service 
The Manx Industrial Relations Service (MIRS) also has experience in providing 
information and advice on employment rights.  Whilst the Equality Adviser and the 
MIRS work together effectively, locating the Equality Adviser at the  MIRS could, 
however, present difficulties: 
 

• the MIRS is concerned only with employment so that again, as in the case 
above whilst the Equality Adviser would be able to promote the Employment  
Equality Bill, promotion of legislation such as Race Relations Act  2004 or the 
Disability Discrimination Act 2006 would not fall within the remit of the MIRS. 

 
• were the Discrimination Officer to be provided with powers of assistance / 

enforcement that extended beyond the educative, the same concerns as 
outlined above would apply to her assumption of  responsibility for the equal 
treatment legislation.  In particular, the presumption of impartiality, so 
important to the conciliation activities of the MIRS (which would extend to 
individual complaints of discrimination), would be endangered by a formal 
function under the new legislation. 

15.3.3. Set up an independent equality authority  
Setting up an independent equality authority with comparable status to the MIRS or 
the Office of the Data Protection Registrar would overcome the problems that have 
been described in relation to the two preceding options.  In particular, a single 
authority would be able to:  
 

• provide guidance and information to employers, employees and others about 
all Isle of Man discrimination legislation, both in respect of employment and 
in goods and services; 

• provide assistance to individuals, where appropriate, without any conflict of 
interests;  

• assume an enforcement role and tackle any discrimination at the institutional 
level without any conflict of interests.  

 
This option would also overcome the difficulty of a single person attempting to 
reconcile the roles of both educator and enforcer by operating separate education 
and enforcement “limbs”.  Further in depth analysis of this option would have to be 
carried out in order to establish that such an authority was necessary in such a small 
jurisdiction and to establish the potential costs involved. 
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15.4 Questions for consideration 
a) Do you have any comments on the proposal to give the Employment Tribunal the 

powers to make general recommendations to an employer to improve employment 
practice (see 15.1)? 

b) Do you have any comment on the options for the Isle of Man in respect of i) education 
and ii) enforcement (see 15.3)? 
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16. CODE OF PRACTICE ON BULLYING AT WORK 

16.1 Codes of Practice 
Under section 171 of the Employment Act 2006 the DTI may issue a Code of Practice 
containing practical guidance for all or any of the following purposes: 
 

• promoting the improvement of industrial relations; 
• eliminating discrimination in the field of employment; 
• promoting equality of opportunity between men and women in that field. 

 
Since 1991 Codes have been issued on: 
 

• Recognition of Trade Unions 
• Time Off for Trade Union Duties and Activities  
• Sex Discrimination in Employment 
• Disciplinary and Grievance Procedures. 

 
The provisions of any Code issued under s.171 are admissible in evidence and may be taken 
into account in determining any question arising in proceedings before the Employment 
Tribunal or a court.  However, failure to observe any provision of the code does not, of 
itself, render a person liable to any proceedings. 

16.2 Code of Practice on Bullying 
Bullying can be perpetrated against a worker by a client, contractor, customer or other 
business contact of the employer. Bullying in the workplace may constitute a real threat to 
the safety, health and welfare of people in the workplace. The DTI survey on discrimination 
at work bought forward examples of bullying behaviour.  There have been calls from Trade 
Unions on the Isle of Man for the Department to produce  a  Code of Practice on bullying in 
the workplace.  The Code could cover issues such as:  
 

• a definition of bullying 
• policies on bullying at work 
• how to manage allegations of bullying 
• investigation of bullying allegations 
• treatment of malicious allegations 

 
Such a Code would give employers and employees a tool to investigate such issues.   

16.3 Options in respect of bullying 
While this idea is initially attractive, the production of such a Code is a complex matter.  
Bullying crosses areas of law such as personal injury, civil claims, contractual claims as well 
as employment law.  
 
There is no comparable Code in the UK or Ireland.  It may be more appropriate to include a 
good practice element into the existing Code of Practice on Disciplinary and Grievance 
Procedures 2001 in order to assist employers and workers.   

16.4 Questions for consideration 
a) Do you have any comments on the proposals for a Code of Practice on Bullying? 
b) Do you have any comments on the alternative proposal of extending the existing Code 

of Practice on Disciplinary and Grievance Procedures?  



 50

APPENDIX 1: RESPONSE TO THE DTI DISCRIMINATION SURVEY 

Age 
An employee who was over the retirement age set by the employer stated that he did not 
receive access to the same benefits as workers under retirement age.  This included no 
relocation allowance and no access to sick pay. 
 
The Police Force has an age bar at 40 for new entrants, although applicants’ previous 
experience in the police force or armed services will be considered.  A complaint was made 
that the age limit is discriminatory. In the UK the age limit is 55 as that is the normal 
retirement age for the police force. 
 
A respondent who was 51 reported that in an interview it was ‘made quite clear that they 
were looking for a younger person.’  He also reported that after applying for and being 
rejected for a job he was qualified for… “I subsequently found that they had appointed a 
younger, though far less qualified person to the post.” 
 
A 55 year old respondent stated that while having relevant experience, this was not taken 
into account by employers who demanded 5 GCSE’s or equivalent.  The respondent stated, 
“I feel I have been discriminated against due to my age….my skills are being wasted.” 
 
Disability 
A young man was offered an office job with a finance sector company, subject to a medical 
check.   The offer of employment was withdrawn due to his medical condition.  The medical 
condition was one that would not have had any impact on his ability to do the job; the offer 
was withdrawn on advice from the organisation’s underwriters. 
 
A woman with a disability worked for an organisation for 3 years and had not had a day off 
sick in that time.  In 2001-2 she had 9.5 days off sick over a 14-month period in relation to 
her disability and for other reasons.  She was then dismissed for her ‘poor sick record’.  She 
believed she was dismissed for a reason related to her disability. 
 
A respondent stated that he felt he had been refused employment twice as a result of his 
disability, deafness and asthma.  The respondent stated that he was now only looking for 
work through employment agencies as he felt that this was likely to offer him more 
protection against discrimination. 
 
A young woman who was a user of mental health services reported that she had found 
great difficulty in finding full time work, despite being well qualified.  She felt that there was 
considerable reluctance from employers to recruit someone with mental health problems, 
stating, “being open and honest about my mental health difficulties does not lead to 
interviews”.    
 
Gender Reassignment  
An individual who had undergone gender reassignment was bullied during transition and 
was asked to move within the organisation as staff had complained about working with the 
individual after transition. 
 
A transsexual person was asked to leave employment after going through transition, the 
employer stating that it was not appropriate that the individual continued to work in that 
organisation as some colleagues had contact with children.  
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Another individual alleged constant harassment since gender reassignment and has been 
unable to work due to severe stress. 
 
Racial Discrimination    
A complainant alleged the high turnover of staff in a large organisation on the Island which 
employed a number of ethnic minority staff was prompted by racial discrimination. 
 
An employee reported that a customer had refused to be served by her because she was 
from an ethnic minority; her supervisor refused to address the situation or support her. 
 
Bullying  
A complaint was received from a woman that she had been treated less favourably due to 
her weight, and had been bullied in the workplace by colleagues and management who 
constantly referred to her size.  The woman was told that a permanent contract would not 
be offered unless she lost weight.  She was told that this would demonstrate commitment to 
the organisation.  She subsequently resigned. 
 
Two complainants responded to say that they had been subjected to verbal abuse from 
managers which including swearing and threats.  They felt that this kind of behaviour was 
unacceptable at work. One stated that her request for a written statement of her terms and 
conditions, which all employees are entitled to receive, was met by “verbal abuse and a 
bullying manner and threats.” 
 
A respondent to the survey told of working in a company with a 30% staff turnover where 
bullying was prevalent.  While she was working her 3 month notice she was ‘sent to 
Coventry’ by the management within the company.  She was signed off with stress during 
her notice period. 
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APPENDIX 2: RESPONSE FORM 

This form may be used to assist in your response.  You may continue on a separate piece of 
paper.  
 
Name: 
Organisation (if applicable): 
Position in organisation (if applicable): 
Contact details (email or address): 
 
 
A Word version of this response form is available to download from www.emplaw.gov.im 
website – follow Consultation and then Open Consultations link.  
 
3.3 Executive Summary: Questions for consideration (page 6) 
a) Do you agree that, in principle, these areas are appropriate to cover in the new 
legislation?  Specific details of the new proposals are covered later in the paper with 
opportunities to respond in more detail. 
 
 
 
 
 
 
 
 
 
 
 
 
7.5 Common Themes and Scope: Questions for Consideration (page 20) 
a) Do you have any comments on the common themes that the legislation would cover? 
 
 
 
 
 
 
 
b) Do you agree with the proposal in 7.1.3 that the current requirement for a comparator in 

victimisation claims should be removed? 
 
 
 
 
 
 
 
 
 
 

http://www.gov.im/dti/employmentRights/open.xml
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c) Do you have any comments on the proposal that the legislation should contain specific 
protection against harassment on the protected grounds? 

 
 
 
 
 
 
 
d) Do you have any comments on the general principle of exemptions to the legislation and 

any comments on specific exemptions (see 7.1.5)? 
 
 
 
 
 
  
 
e) Do you have any comments on the range of workers who would be covered by the 

proposed legislation (see 7.2.1)? 
 
 
 
 
 
 
 
f) Do you have any comments on the range of organisations that would be covered other 

than employers (see 7.2.2) ? 
 
 
 
 
 
 
 
g) Do you have a preferred option in respect of the level of compensatory award in 

discrimination cases (see 7.4)? 
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8.4 Race: Questions for Consideration (page 22)  
a) Do you have any comments on the Department’s proposals specifically in relation to race 

discrimination? 
 
 
 
 
 
 
 
 
 
 
9.5 Religions or Belief: Questions for consideration (page 24) 
a) Do you have any general comments on the Department’s proposals in relation to 

discrimination on the grounds of religion or belief? 
 
 
 
 
 
 
 
b) Do you have any comment on the definition of “ religious belief” (see 9.2) 
 
 
 
 
 
 
c) Do you have any views on the proposal for a specific exception to allow religious 

organisations to recruit an individual of a particular faith in certain circumstances (see 
9.4)? 

 
 
 
 
 
 
 
 
 
 
10.5 Age: Questions for Consideration (Page 29) 
a) Do you have any general comments on the proposals in respect of age discrimination?  
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b) Do you agree that in certain circumstances direct discrimination on the ground of age 

should be allowed if the discrimination can be justified (see 10.2)? 
 
 
 
 
 
 
 
 
 
c) Do you have a preferred option in respect of dealing with retirement under the proposed 

legislation (see 10.3)? 
 
 
 
 
 
 
 
 
 
 
d) Do you have any comments on the retention of age bands in the Minimum Wage (see 

10.4.1)? 
 
 
 
 
 
 
 
 
 
 
 
e) Do you have any comments on how to manage benefits based on length of service (see 

10.4.2)? 
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11.4 Sexual Orientation: Questions for Consideration (page 31) 
a) Do you have any general comments on the proposals in respect of sexual orientation 

discrimination? 
 
 
 
 
 
 
 
 
b) Do you have any comments on the possibility of an exemption that might allow religious 

organisations to discriminate on the ground of sexual orientation in recruitment for 
specific posts (see 11.3)? 

 
 
 
 
 
 
 
12.7 Gender Reassignment: Questions for Consideration (page 34)  
a) Do you have general comments on the proposals in respect of discrimination on the 

ground of gender reassignment? 
 
 
 
 
 
 
 
b) Do you have any comments on the exceptions to the principle of non-discrimination (see 

12.4)? 
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13.7 Disability: Questions for Consideration (page40) 
a) Do you have any general comments on the proposals in respect of discrimination on the 

grounds of disability? 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
b) Do you have any comments on the proposed definition of discrimination and the types of 

discrimination that would be made unlawful(see 13.3)? 
 
 
 
 
 
 
 
 
 
 
 
 
c) Do you have any comments on the proposed definition of disability (see 13.4)? 
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d) The Department does not propose an exemption for small employers under any new 
legislation, do you have any comments on this (see 13.6)? 

 
 
 
 
 
 
 
 
 
14.4 Employment (Sex Discrimination) Act 2000: Questions for consideration 
(page 43)  
a) Do you have any comments on the proposal to incorporate a specific provision in the 
Employment (Sex Discrimination) Act 2000 to make pregnancy and maternity discrimination 
unlawful (see 14.1.114.1.1)? 
 
 
 
 
 
 
 
 
 
 
b) Do you have any comments on the insertion of an equality clause in order to clarify the 

position of women on maternity leave in relation to pay increases and bonuses (see 
14.1.1)? 

 
 
 
 
 
 
 
 
c) Do you have any comments on KIT days and the question of payment for any such days 

(see 14.1.3)? 
 
 
 
 
 
 
d) Do you have any comments on the proposal to remove the protection on the ground of 

marital status (see 14.2.1)? 
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e) Do you have any comments to make on the proposal to increase the number of years for 
which arrears of pay may be awarded under the Employment (Sex Discrimination) Act 
2000 equal pay provisions from 2 to 6 years (see 14.3.1)? 

 
 
 
 
 
 
 
15.4 Enforcement in respect of individual claims: Questions for consideration 
(page 48) 
a) Do you have any comments on the proposal to give the Employment Tribunal the 

powers to make general recommendations to an employer to improve employment 
practice (see 15.1)? 

 
 
 
 
 
 
 
 
 
 
b) Do you have any comment on the options for the Isle of Man in respect of i) education 

and ii) enforcement (see 15.3)? 
 
 
 
 
 
 
 
 
16.4 Code of Practice on Bullying: Questions for Consideration (Page 49) 
a) Do you have any comments on the proposals for a Code of Practice on Bullying? 
 
 
 
 
 
 
 
b) Do you have any comments on the alternative proposal of extending the existing Code 

of Practice on Disciplinary and Grievance Procedures?  
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