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A new framework for communications regulation on the Isle of Man

1. Aim of the document

The aim of this paper is to outline the commercial and social opportunities available to the Isle of
Man through the use of telecommunications and broadcast infrastructure. Importantly, it also
describes the barriers that the Island faces in achieving these goals.

Key to overcoming the barriers we identify is the development of a modern system of regulation, fit
for the challenges that the Island will face in the next decades. We outline a new framework for the

Il sl e of Man’s Communications Co mndowrameatand t hat
other stakehol der s, to help create the condit
can prosper based on solid and world-leading communications.
In proposing a suitable framework we have attempted to stay true to Communication s Co mmi s s i
following requirements:

The aim of the proposals must be to encourage investment to enhance the excellent

infrastructure that has been so beneficial for the Island

The framework should build on the current framework in the Isle of Man

It must be tailored to the unique characteristics and political approach of the Island, and not

be a ‘me too’ response to systems in other

It must be a light touch system that regulates no more than necessary
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2. Overview
4EA ) Ol A Istihginflfabta@urda@dservices

The Isle of Man has a good communications network, which has been one of the foundations of the
competitive boon enjoyed by the Island over recent years. It is particularly well served for off-Island
connectivity by three independent fibre links, which have a significant amount of spare capacity that
could be integraltothelsland’ s e x p a n s i forrdatasingensi@e setvizen. The an-Island fixed
network is extensively used, having received substantial investment recently to create a fully digital
network and upgrade it to ADSL2+. In mobile telephony, the Isle of Man has traditionally been at the
forefront of innovation, and was the first European nation to launch 3G data services. Isle of Man
residents are also well provided for in terms of audiovisual services, with three indigenous Manx
radio stations adding to TV and radio services originating from the UK. Here again the Island has
been a leader, as the first nation in the British Isles to complete digital switchover.

However, in spite of the strength of this existing infrastructure, the Isle of Man faces the same
challenges as countries all around the world. The Island could face the erosion of its leading position
in communications as the global drive towards next generation communications networks gathers
pace —investment in fibre, 4G mobile networks, ubiquitous broadband and digital switchover for
radio being some of the principal developments to which the Island needs to respond. If it can
respond to these challenges successfully, and maintain its lead in the field of communications, then
this could lay a solid platform for future growth in existing and yet to be established industries.

In this chapter we outlinet h e | s | eff-Istarfd covhactivitysits fixed and mobile networks and
the audiovisual media services that are available.

The Isle of Man is served by three independent fibre links (two of which are formed of pairs of self-
healing rings) to the UK and Ireland:

BT-MT1 (BT/Manx Telecom, 1990 - UK)
0 Runs between Millom in Cumbria and Douglas, a distance of 80km
0 Six channels each with a bandwidth of 140Mbps
Manx-Northern Ireland (BT, 2000 - Northern Ireland)
0 Runs between the Isle of Man and Northern Ireland
0 Six channels each with a bandwidth of 140Mbps
LANIS-1 (Cable & Wireless, 1992 - UK)
0 Runs between Port Grenaugh and Blackpool, a distance of 113km
0 Six channels each with a bandwidth of 565Mbps
LANIS-2 (Cable & Wireless, 1992 - Ireland)
0 Runs between the Isle of Man and Northern Ireland
0 Six channels each with a bandwidth of 565Mbps
Isle of Man to England Interconnector (Manx Electricity Authority/e-llan Communications,
2007 - UK)
0 Runs between Blackpool and Douglas, a distance of 104km
0 Total capacity of 2 x 10Gbps
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Connectivity off the Island is largely provided by two resilient fibre optic rings, owned respectively by

BT and Cable & Wireless, which connect the Island with the North of England and Northern Ireland.
These | inkbkBeamphgoySDHKel & ogudranttéeetitatifa fadlt ocguagatamp i ¢ h
part of the link, voice and data traffic is seamlessly re-routed in the other direction. In addition, the

Manx Government owns a third undersea cable connecting the Island with the North of England and

offers further capacity to support Island businesses. This cable, now run by e-llan communications, a
subsidiary of the Manx Electricity Authority, has more capacity than the other cables combined.

With a current capacity utilisation of less than 0.2% on the LANIS cable alone, these links represent a

huge potential for the Isle of Man to improve its position as a base for data-intensive services.

The Island also has a fixed microwave radio off-Island links, first installed by BlueWave
Communications in March 2009. BlueWave Communications uses this link and its wireless network
to offer a fixed-line replacement mobile broadband service with speeds up to 8Mbps.

The Island currently has no significant active off-Island satellite data capacity. However, there is a
satellite-Earth station owned by Manx Telecom that is currently mothballed.

The major fixed data networks on the Isle of Man are the fibre leased-line networks to supply
business connectivity and the copper network which supplies voice and data services to residents
and small businesses. Wholesale data services to businesses are provided by Manx Telecom (MT)
and to a smaller extent by the Manx Electricity Authority (MEA), whilst retail services to residents
and businesses are provided by MT and independent ISPs.

MT owns the entire copper network. It provides retail broadband services to consumers and
businesses, as well as wholesale services to a number of independent ISPs such as Domicilium, Manx
Computer Bureau and WiManx. MT, a wholly owned subsidiary of Telefonica, has invested
significantly in its copper infrastructure over the last five years, spending over £50m in upgrading the
network to ADSL2+ capable of speeds up to 16Mbps.

Take-up of fixed data services in the Isle of Man has been high, within the upper tier of broadband
nations according to the OECD. Penetration has reached 31.7% of population (72.3% of households),
which compares favourably with the UK at 28%, the European Union average of 22.9%, and the
OECD average of 22.3%.

The Island has three licensed mobile network operators, with two of these operators currently
offering services

Manx Telecom provides contract and pay as you go services for Isle of Man residents and businesses.
MT' s mo b i hastraditientlinwbeen ksed by parent company 02 as an environment for
developing and testing new products and services. As a result, the Isle of Man was the first place in
Europe to have a 3G network (launched in December 2001) and then a 3.5G HSDPA service
(November 2005). In 2006 02 was acquired by the Telefonica Group.

MT' s competitor for mobile services is Sure Mobi
launched in the Isle of Man in June 2007, and also operates in Jersey and Guernsey. It offers contract

and pay as you go services, as well as tariffs for business over its EDGE (2.5G) network.

A third licence for mobile telephone services has also been granted to Cloud9 Mobile

Communications Limited, but the network launch in the Isle of Man has been delayed.



There are three indigenous FM radio stations: Manx Radio (thelsland” s Nat i onal Publ ic
Station, which also broadcasts on AM), Energy FM and 3FM. They are funded by advertising,

although Manx Radio also receives a substantial government grant to provide information,

education and entertainment which is responsive to the tastes, interests and concerns of the whole

community. BBC national stations and Classic FM are transmitted locally on the Island, relayed from

Cumbria. DAB services from the BBC are also broadcast from the Douglas transmitter.

There are no local TV services for the Isle of Man. Up until 2009, BBC1, BBC2 (with BBC North West
regional programmes), ITV Border and Channel 4 were available fromthelsland s anal ogue
transmitters, but in July the Isle of Man became the first nation in the British Isles to switch over fully

to digital television. TheIsland’ s t r a nosvbroatichisteFeesiew DTT services and is part of the

ITV Granada region. TV is also available on the Island via satellite, for instance through BSkyB and

freesat services from the Astra 2/Eurobird 1 group.
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3. Future commercial and social opportunities

In contrast to its modern communications system, the system of communications regulation on the
Island is becoming increasingly outdated and inflexible in the face of increased competition and
rapidly changing communications requirements and services.

In this chapter we outline some of the commercial and social opportunities that the Isle of Man is in
a good position to exploit, and later in the chapter we look at some indications of the potential value
they might provide. In the next chapter we explore the tasks that the Commission will need to
undertake to make sure that Isle of Man businesses and consumers can take advantage of these
opportunities. We will then be in a better position to understand the powers and duties that the
Commission will require.

Commercial opportunities

Good communications are becoming ever more critical to financial services. This includes ensuring

that transactions can take place almost instantaneously and that access to data is available at

anytime from anywhere. The | sl e of M a n trusturech@ beamwmirhporartt i ons i nf
contributor to its success in the field of finance. The incumbent operator, Manx Telecom, provides

fibre connections across the Island, as does the Manx Electricity Authority.

The Isle of Man is in an enviable position. It has an excellent selection of off Island links and good
provision of connectivity on the Island. It could adopt a strategic goal of becoming the pre-eminent
offshore hub for connected and secure financial services.

As data capacity becomes more important for financial firms, both for the purposes of transactions
and collegiate interworking, the costs and quality of connectivity will become increasingly important.

With its three off-Island fibre links and its competitive tax regime the Isle of Man has significant
potential to develop strengths in numerous data intensive businesses.

These businesses have grown alongside the Internet. Some of the sectors that have experienced the
strongest growth include online gaming, e-Gaming and media download and streaming. As the
volume of data exchanged over the Internet has grown, there has been an increasing need for
disaster recovery data storage.

The Isle of Man would seem well placed to offer itself as a natural location for businesses operating
in each of the areas above. The key advantages of the Island are:

High capacity links off-Island. Provided through the BT and Cable & Wireless cables as well as
the newly installed Isle of Man interconnector; only a fraction of capacity is currently used.
Resilience of off-Island connectivity. There are two resilient links to both England and
Northern Ireland.

Good fibre backbones around the Island, with Manx Telecom and the MEA possessing fibre
assets.

A nascent data-centre sector. There is the local expertise to be able to grow this sector if the
demand is there.



However, in some of the stakeholder interviews we have conducted, the cost of off-Island
connectivity was considered to be an issue. This view found some support in the recent broadband
pricing survey conducted by PwC .. Although it found that the Isle of Man had competitive monthly
charges, it had the highest connection fees. The chart below shows the cumulative cost to a business
over a period of years for the kind of connection analysed by PwC.
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The interesting point to note is that it is only after two years that the cost of such a connection in the
Isle of Man becomes competitive with most of the other nations.

Being outside the EU and having the ability to set its own legislation around copyright provides the
Isle of Man with significant potential to attract creative audio-visual businesses.

T h e Audiovisual Media Services (AVMS) Directive places a number of restrictions on audiovisual

content. These relate to the length, duration and type of advertising placed within the content; the

way in which content can be commercially exploited, including sponsorship and product placement;

and also the content itself, including its origin and the type of programming. These rules apply both

to content traditionally broadcast and also increasingly to that delivered online. Furthermore,

individual countries in Europe have their own restrictions on content, for example, the UK restricts

the type of advertising allowed around chil dren’

The Isle of Man is not subject to the AVMS Directive, and there would appear to be commercial

opportunities that the Island could exploit by acting as a base for the distributors of audiovisual

content. There are a number of such opportunities that the Isle of Man would not wish to exploit, as

these may involve distasteful content. However, in a number of areas where the commercial and

creativeworldsi nt er sect , there is the potenti al for res
position. This includes live retransmission of non-EU channels which are of appeal to particular

audiences. This ranges from well known channels such as CNN, to transmissions appealing to

diaspora populations.
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This content could be distributed over traditional broadcast media, such as satellite, or over Internet
Protocol (IP) technologies.

The Isle of Man, by virtue of its location and its relatively light usage of radio spectrum, has the
potential to exploit this resource to develop commercial services.

There are a number of developments taking place in the field of radio spectrum, and these could
lead to a number of commercial opportunities for the Isle of Man:

Many countries are in the process of deploying Next Generation Mobile (NGM) networks
using the WiMAX and LTE standards.

The opportunities for * lite space’ devices, which utilise the spectrum left fallow by digital
television broadcasts, are being investigated in the US and Europe.

Satellite services are increasingly being used, both in the delivery of broadband and
television services.

There are two primary opportunities for the Isle of Man in this area. Firstly the Isle of Man could
develop its satellite infrastructure. Secondly, the Island could seek to allow the use of its spectrum
resources for testing and development of new products.

The development of satellite uplinks and downlinks could provide a number of commercial
opportunities for the Island. Firstly, if the Island were to act to provide broadcasters greater freedom
than that which they would receive in the EU due to the AVMS considerations outlined above, then
it would need to provide uplink facilities. Secondly, with the increased focus on the use of satellites
to provide broadband to remote areas of Europe, there is the potential for the Isle of Man to act as a
home for uplinked/downlinked services. This could make use of the Manx Telecom satellite earth
station, thus putting to use a currently redundant asset.

With the development of new spectrum based services, such as NGM and White Spaces there is an
increased need for testing and research locations. For example, NGM services are being deployed in
a number of different bands worldwide, including 700MHz in the US, 750MHz in Japan and 800MHz
in Europe. As devices are developed to use these bands, interoperability is likely to be a key concern.
The Isle of Man, if it were able to identify free frequencies in each of these bands, could act as a
location which allows this kind of testing to occur. This is also the case in * Iite space’ research.
Before being allowed into markets, these devices will need to be tested for their ability to avoid
interference with TV transmissions. Again, the Isle of Man could act as a location where this kind of
testing could occur, with sufficient guarantees that services enjoyed by residents can be protected.



Opportunities for residents

In addition to the opportunities for commercial development, communications are also important in
enabling new services for the residents of the Isle of Man.

In a world where the fastest technology was dial-up, every web service was designed for dial-up
speeds. However, more and more people around the world began to gain access to broadband
speeds: on university campuses, in the US and in other countries. Once this reached a critical mass,
widespread services that could only be used through broadband began to appear, further
stimulating widespread demand for broadband. Now, almost all services are designed for
broadband.

A number of nations are now rolling out fibre, US, Japan, Korea and Australia taking the lead. This is
shown in Figure 1 below.
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Universities have almost all upgraded to Gigabit Ethernet. It is entirely plausible that services might
appear in the future that need this level of connectivity, and if they do there will be growing demand
for fibre services that cannot be met using the existing networks. Countries that can widely deploy
fibre services quickly may gain certain advantages. For example, the birth of the microcomputer in
Silicon Valley has resulted in much of the computer design industry being concentrated on the West
coast of the US, similarly as the US and the UK led in cheap, widely adopted and programmable
home computers; these two countries maintain a disproportionate share of the software design
industry.

Prime amongst the services stretching existing networks is video on demand. At present a number of
standard definition services are available, ranging from new start-ups to the UK Public Service
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Broadcasters (PSBs). The use of these services has been largely limited to end users watching on a

computer but the impending approval and launch of set-topboxs er vi ces such as the |
promise to bring these services to a wider audience. High definition streaming is already being

offered by YouTube and will increasingly become expected by consumers from other services. This

will place further demands on broadband infrastructure.

Another service which requires high bandwidths is remote working. Using a high speed data network
it is possible for people to work on projects which use large files and complex data as easily as if they
were on an office network. However, such applications require symmetrical data rates and are
limited on ADSL networks.

Thelsland s exi sting broadband infrastructure -i s gooc
out of ADSL 2+. This has increased the headline speed available to residents from a maximum of 8

Mbps to 16 Mbps. The Isle of Man, like many other nations, faces a choice. It can either continue

along the path of piecemeal upgrades to existing networks or map out a route to fibre. It may be

that there are common actions to both these aims, such as moving to fibre-to-the-cabinet, as Manx

Telecom is already undertaking.

With the benefits of an incumbent telecoms company willing to invest and a government committed
to communications, the Isle of Man could map out a course to either universal or localised roll-outs
of faster broadband technology. This could enable the Island to offer its residents cutting-edge
services spurring local commercial creativity using these next generation networks. Furthermore, it
would increase the attractiveness of the Island as a place from which individuals would have the
freedom to work globally.

Mobile services are arguably evolving more quickly than any other sector in telecommunications.

This has been reflected in the rapid adoption of mobile broadband across Europe. This demand has

led operators to begin refarming 2G GSM spectrum for 3G services, and the European Commission

has recently revised the GSM Directive to allow this to take place. Looking further ahead there is

increasing interest amongst operators in next generation mobile (NGM) broadband services such as

LTE and WiMAX. In Europe, these will be delivered using 800MHz and 2.6GHz alongside refarmed 2G

GSM spectrum. By providing a mobile broadbandse r vi ce as responsive as the
offerings, there is the potential to revolutionise how broadband is used by citizens as well as

businesses.

Mobile broadband provides a number of benefits over and above fixed connections, including the
ability to connect from anywhere and the emergence of new mobile, location based services.
Extending mobile broadband Island-wide would enable these services for citizens in areas which do
not currently have access. Furthermore it would also bring wider economic benefits to these areas
by enabling internet connectivity through their personal devices for visitors and businesspeople. This
is especially important as we are about to begin the transition to new mobile technologies which are
likely to prove as economically fruitful as fixed technologies have been in the previous two decades.

The Isle of Man was the first nation in Europe to offer 3.5G services. However, it may not be
amongst the first to offer next generation mobile services, such as 3G LTE or WiMAX. It is possible
that re-establishing its status as an innovator in mobile services could enhance many of the social
and commercial benefits described above for moving quickly to advanced fixed networks.



At present the Isle of Man has a thriving radio sector. This has been built in an era of two major
sources of funding for the media sector on the Island, advertising and a government subvention for
Manx Radio. It has also been constructed in an era of largely conventional broadcast technologies.

However, the media landscape has changed significantly with the introduction of new methods by
which content can be created for and delivered to the residents of the Isle of Man.

In addition to the global movement to digital television, there is a similar evolution being proposed
for radio services. A number of technologies are being suggested as candidates to replace AM and
FM broadcasts. What these technologies have in common is the ability to deliver a greater number
of channels whilst also allowing a clearer sound.

The Internet also allows for an entirely new delivery mechanism for content. It can be used to
provide simultaneous transmission of existing broadcasts, or it can be used as a platform for original
content. Especially in the delivery of local video services, use of the web can substantially reduce the
costs associated with traditional broadcasting.

However, the ability for the Isle of Man to develop local content to take advantage of these changes
depends crucially on the level of funding available. There are three existing sources of funding which
the Isle of Man could look to further exploit:

The Go v e r n sakventioh t8 Manx Radio
Commercial sources of revenue on the Island
The | sl e ntabfitionmthe BBE licana fee

Combining new methods of distribution with sources of funding to develop locally produced content
may allow the Island to develop cultural output in entirely new ways.

The scale of the opportunities

The financial sector has become central to the Manx economy, generating over £800m in national
income, almost 40% of the total in 2007/08. The Island owes much of the growth in this area to its
regulatory regime and its communications infrastructure.

Due to the very size of this sector, should better communications be able to increase the growth in

this industry by even a few percentage points, the effects on national income would be in the many

millions of pounds a year. For example, if investment today were to lead to a 1% increase in the

national income generated by this sector, the net present value (NPV) of the enhanced income

stream would be £250m. Although it is difficult to directly predict any increase in this sector from

better value services or improved communications, this demonstrates that even small adjustments

tothelsland s attractiveness for financi allslabdusi nesses
wealth. Furthermore, the Island has developed a reputation for being one step ahead of its rivals in
communications. However, competitor jurisdictions are beginning to realise the benefits of investing

i n communications, S lend asst rhMatletgay .wi t h i ts * Smart
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The Isle of Man has already taken impressive strides in one data intensive area, that of e-gaming.
The sector has grown by 30 per cent during 2009 with 16 licence holders in total. The sector had
also created 460 jobs as of the end of 2008. These jobs are in the e-gaming operators themselves
and in companies servicing the sector, such as hosting centres and corporate service providers. The
total spend by the industry in the Isle of Man in 2008 was £91 million, with taxes paid of £5.1 million.

However, the total size of the industry is substantial and growing quickly, presenting real
opportunities for growth on the Isle of Man. According to Global Betting and Gaming Consultants,
the global interactive gambling market was worth US$20.3 billion in 2008.

Thei mportance of communications is highlighted by
Wass’'s comments on the existing Maltese broadban
in Malta is not as good as in mainland Europe," Mr Wass said. "Our network has gone down once a

week for the last 10 weeks. We are disappointing our customers. The infrastructure is 10 times more

expensive than the equivalent in mainland Europe."” To understand Betfair's dependency on

connectivity, it must be noted that the company has invested more than £100 million in its

underlying technology that handles 6.4 million transactions a day through its Oracle database, the

second largest database in the world. As such, the ability of the Isle of Man to offer reliable, fast

infrastructure and to provide a roadmap for investment and pricing milestones may prove hugely

attractive in attracting these firms.

Another data intensive business that is generating large levels of revenue is online media sales. The

digital music business internationally saw a sixth year of expansion in 2008, growing by an estimated

25 per cent to US$3.7 billion in trade value. Digital platforms now account for around 20 per cent of

recorded music sales, up from 15 per cent in 2007. Single track downloads, up 24 per cent in 2008 to

1.4 billion units globally, continue to drive the online market, but digital albums are also growing, up

by 36%.Using trade reports that Apple generates a 5% margin on its sales in iTunes we can estimate

t hat t h e fitsae in theordsr bf U3 11850million. Using both its regulatory and tax regime,

and ensuring the ongoing strength of its telecommunications there is no reason that the Isle of

Man s exi sting attempts t ocoddinatlearfilut. gain business

There are a number of broadcasters who broadcast content into the European Union which could
fall foul of the AVMS regulations. This would be due not just to the content rules but also the rules
around commercial exploitation. A large market of broadcasters who would not want to be subject
to such restrictions would be those that re-transmit material from countries outside the EU,
including international news broadcasters, as well as channels which might appeal to immigrant
communities.

This would also apply to VOD (Video on Demand) services. Starting from a base of USS2.7 billion in
2007, global VOD revenues are estimated to reach US$12.7 billion by the end of 2011, a 67.6%
compound annual growth rate, making it one of the fastest growing digital content services. It is
expected that more telcos, ISPs and cable operators across the globe will launch their on-demand
content propositions and to move themselves into content distribution. It is also estimated that 435
million homes around the world would access VOD services by the end of 2011, equivalent to 38% of
global television viewing households. For operators seeking to target consumers in the EU, the Isle of
Man, not being required to follow the European AVMS directive, could be a natural choice.



With the development of new radio standards such as WiMAX, LTE and white spaces, companies are

looking to test the underlying technologies and then to test interoperability. The levels of

investment contained in these facilities can be in the order of tens of millions of pounds, as shown

by Alvarion’s WikRAXenht yr anhnauRoO miétaréperabibityiTestindi r span’
Centre for mobile WiMAX in the UK.

As existing communications services have enabled significant economic benefits for residents, it is
likely the case that new services deployed across the Island, such as NGM services and super-fast
broadband will also bring economic benefits.

I n terms of audi ovi sual services, the combined p
government subvention to Manx Radio and the licence-fee paid by households on the Island comes

to around £5.5 million per annum. This could have the potential to support substantial levels of local

content going forward.
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4. Tasks for the Regulator

Under any kind of regulatory set-up, the Commission will face a number of challenges in the coming
years. In this chapter we describe the challenges, in the following section we begin to assess the
regulatory tools that it will need at its disposal.

Business connectivity, especially off-island connectivity, is central to existing sectors of the Isle of
Man economy as well as some of the opportunities identified in the previous chapter. This includes:

Maintaining and developing the financial sector —as data usage grows the relative cost of
the telecoms for established financial will increase.

Nurturing data intensive businesses —data costs are central costs for these businesses.
Developing creative businesses —if the Isle of Man wants to act as a satellite uplink centre
then video streams will need to be transmitted to the Island and these may prove expensive
at current prices. Furthermore developing audiovisual businesses which transmit online is
likely to prove impossible without cost-effective off Island data links.

Allowing experimentation in radio spectrum — developing satellite downlink or uplink
stations for data intensive businesses is likely to prove difficult without competitively priced
off-Island connectivity.

Improved broadband services —a substantial portion of the cost of broadband consists of
the cost of backhaul and this is largely dependent on the cost of off-Island connectivity.
Improved mobile services —the next generation of mobile services will be data orientated
and will incur similar backhaul costs to broadband services.

There is no shortage of off-island capacity. The main LANIS cable, according to government figures, is
using only 2% of its capacity. The most advanced and recent cable, laid down by the MEA and now
managed through e-llan, is only using around 1% of the capacity available to it". However, a quick
inspectionofe-l | an’ s price |list (the only provider
connectivity off-Island is not as competitively priced as a similar link in the UK.

There may be a number of explanations available as to why costs appear high on the Isle of Man. A
difficulty is that BT and Cable and Wireless do not offer published price lists and are free to charge
different prices to different consumers. E-llan does publish a price list and also offers non-
discriminatory pricing to its customers. Although the entry of e-llan into the market has brought
prices down, they still appear to be higher than comparable prices in the UK. Guaranteeing that a
competitive environment persists to ensure that prices for these basic building blocks of business
communications maintain their downwards trajectory should be a key focus of future regulation.

Both Manx Telecom and the MEA use their fibre networks to provide data services to businesses
across the Island. Furthermore, other companies such as Domicilium, WiManx and BlueWave
provide connectivity using resold Manx Telecom and MEA fibre and using their own wireless

! According to several interviewed stakeholders.

wh i



connections. However Manx Telecom is still by far the main provider of business connectivity. This
may be limiting the competition on price and quality of business communication services.

For fixed consumer services, Manx Telecom again owns the copper network on the Island. Whilst it

does offer wholesale services to competing ISPs, it does not face any competition in delivering last

mile fixed services. Therefore, the price at which Manx Telecom sells wholesale access has a strong

influence on the market price. ISPs have voiced a desire to have greater access to the Manx Telecom

network to enable them to deliver innovate new serviceson t he same basis as Man:
operation.

Although the Island has a good fixed communication infrastructure, no clear plans for the future

devel opment of t he [Ihsvkbeenlaid outMhisinclgles eployneedtofn et wo r k
‘“super fast'’ b r exeerdlibgdiltiretkq the tabirret (FETK) dethimologg, or, in the

longer term, roll-outs of fibre to the home (FTTH). Good quality data services for residents will make

the Island a more attractive place in which to live and relocate.

Mapping a path to next-generation broadband will become an increasing concern for governments
and regulators around the world, as countries attempt to position themselves to gain a competitive
advantage in the emergence from a global recession. The key challenge for the Isle of Man will be to
ensure that this process can take place without a massive injection of public funds.

The launch of commercial services by Sure marked the beginning of competition in the Isle of Man

mobile sector. The entrance of Sure is largely credited with substantially reducing the prices paid by

Isle of Man consumers as Sure attempted to gain customers and Manx Telecom responded to the

new entry. Sure launched its mobile service in July 2007 and mobile call charges dropped by up to

33% in 12 months®. However, this gain in the level of competition, and further investment, is not

assured, if new entrantsareunabl e t o respond to | arge d9werators
consumers money in the short-term, however, if it reduces competition in the market by forcing

new entrants to leave, in the long-run it may prove very harmful indeed.

Although Manx Telecom was the first company to launch 3.5G mobile broadband services in Europe
when it was part of the BT group, mobile broadband coverage is now short of levels in some
European nations. Furthermore, there are no imminent plans by any operator to introduce next-
generation mobile (NGM) broadband. To successfully deploy these services, the Isle of Man will need
to ensure two things: that suitable spectrum can be used by operators, and that operators have the
incentive to roll-out these services.

The Isle of Man is likely to get these technologies sooner if regulation maintains a healthy and
competitive sector on the Isle of Man, ensuring that operators have clear incentives to deploy these
services.

? Provision of Broadband and Private Circuits — Isle of Man, September 2009
*Isle of Man government figures
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We have already discussed three vital tasks that will be necessary to ensure that the Isle of Man
stays at the forefront of being able to exploit commercial opportunities in two-way data services.
These were:

Perceived high costs of off-Island connectivity
Uncertain competition and investments in fixed networks
Uncertain competition and investments in mobile networks

However, even if these changes are made, other infrastructure might be needed such as planning
permission to build more data centres and associated power facilities. Furthermore, a wider strategy
will be needed to communicate the advantages of the Isle of Man to prospective businesses. This
might involve an effort across government and a coordinated marketing effort. It is likely that the
Commission will play an important role in these efforts.

We can see three major questions facing the Commission.

The role of public funding

Public funding is one of the major sources of funding that the Island has for producing media
content. A key question is over the £900,000 subvention provided by the government to Manx
Radio, with some stakeholders making the case that this distorts the market for the second major
source of funding, advertising. At present there are few guidelines for Manx Radio on the
responsibilities that accompany the privilege of public money.

In addition to these funds, at present Isle of Man residents pay an estimated £4.5 million per annum
to the BBC in the form of the television licence-fee. However, the BBC has a limited presence on the
Isle of Man. Therefore, there is the potential for work to investigate how the BBC could feasibly
serve the Island better.

Digital migration in radio

A pressing question for the Isle of Man is over its choice of digital radio standard. At present there is
no clear process which the Island can use to decide its future direction on radio; such a process is
urgently needed.

In the longer term, the Island has not yet articulated a vision of how it wants to serve its residents in
terms of audio and visual media content and the means by which this is delivered.

Developing commercial AV opportunities

For traditional broadcast, the Island would need to develop both a satellite uplink capacity and gain
transponder space on satellites that broadcast to Europe. A potential issue which may benefit from
investigation is the perceived high cost of connectivity on the Island, which might discourage
broadcasters from relocating.



Thelsland s excel l ent data infrastructure woul
the Island. However, the cost of connectivity would prove even more important for these
businesses.

In addition, the Island needs to develop a wider strategy for developing these businesses. Firstly,
developing licensing arrangements to ensure that only responsible use is being made of the
arrangements, to ensure that the reputation of the Island is not damaged. Secondly, much like two-
way data services above, a wider push has to be made to publicise the advantages of locating on the
Isle of Man.

There are a number of barriers that face the Isle of Man in developing its potential in services that
use the radio spectrum.

In terms of spectrum, the Island faces three barriers:

Lack of control of spectrum policy
Lack of control over types of spectrum licences
No clearly formulated approach to licence allocation

Firstly, spectrum policy for the Island is in large part determined in London by Ofcom. Whilst the
Commission can choose to whom Wireless Telegraphy licences are issued, there are a number of
other matters in which it has less say, such as determining whether particular spectrum might
deliver greater benefits were it licensed for a different application than that proposed in the UK, or
take advanced steps with respect to licence-exemption or other issues.

Secondly, even if the Island were to take greater control over spectrum it would need to develop its
own classification system for spectrum licences. These could include long-term licences, short-term
test licences and licensing for companies to experiment with licence-exempt technologies.

And finally, the Island’ &pproach to allocating licences, and the conditions to which these are
subject, has not been clearly specified. In the past these have been issued by the UK following the
Commission issuing a broadcasting and/or telecommunications Act licence. There has been
consensus that spectrum auctions may not be suitable for the Isle of Man. However, this begs the
guestion of how allocation should take place. There has also been concern that some entities are
acquiring valuable licences and then possibly abusing the privileges that come with the licence or not
launching services. Again, these are issues that need to be addressed when considering potential
new licence conditions.
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5. The role of the regulator in achieving the vision

Having identified the barriers to the Island achieving its strategic vision for its communications
sector and the sectors and industries associated with this, we can turn to how communications are
currently regulated on the Island, and examine how this might be used to overcome those barriers
and how it might need to be changed to do this.

What is the existing policy of Government?

The Isle of Man Government has set priorities for the development of e-commerce and the e-
society, starting with their strategy published in 2003. The Governrment ' s br oadband str af
out a number of strategic objectives including:

“Encouraging further reductions in the cost «
order to speed its uptake by both businesses and individuals;

To ensure the level of broadband penetration in the Isle of Man is ahead of the level of

broadband penetration in the UK and other comparable jurisdictions; and

To encourage an environment where a variety of technologies and suppliers of broadband
infrastructure and new, diverseser vi ces are active in the marke

The Isle of Man e-business prospectus also states:

“Continuous investment in telecommunications is resulting in a world class Next Generation

Network. The latest data centre facilities provide exceptional capacity for hosting and protecting

mission critical data. These developments enablethelsland” s busi ness community t
latest IP applications for faster and more efficient business processes, protected by superior

infrastructure resilience.”

The Isle of Man Government thus sets out the strategic aims of the Island in communications, and

develops the policies to achieve these. The Government implements these policies through a

number of legislative acts, including the Telecommunications Act 1984, the Broadcasting Act 1993

and the Broadcasting (Amendment) Act 2007. These set out the licensing and regulatory regimes for

the sector, and describe functions of the Isle of Man Communications Commission, the

Government ' s regul at or y regimges. mhe Qomrhuditations Gopmisione nt i n g
is a Statutory Board of the Tynwald, with responsibilities for licensing and regulation

telecommunications and broadcasting services on the Island.

What are the existing duties of the Communications Commission?

Under the 1984 Telecommunications Act, the general duties of the Communications Commission
include:

Ensuring the provision of telecommunication services for which there is reasonable demand,
including links with other countries, emergency services, public call box services and services

in rural areas;

Promoting the interests of consumers, purchasers and other users of telecommunication
services in terms of prices, service levels, and innovation.



Under the 1993 Broadcasting Act as amended, the Commission has duties to license and regulate
broadcast services on the Island, ensuring that these are of high quality and wide-ranging, as well as
promoting the making and broadcasting of programmes in Manx Gaelic. The Commission monitors
but does not license or regulate broadcast services licensed in the UK that are received on the Island.

Thelslandd s spectrum resources are | icensed under t he
Commission having no statutory duty to do so. However, the Commission works with Ofcom to

coordinate spectrum use on the Island, and takes a close interest in the allocation and use of the

resource with a view to its possible future management on-Island.

The Commission is the principle agent of the Isle of Man governmentincarryin g out t he | atte
policy and plans for the communications sector. In examining how to move this sector towards the
Island s strategic goals, for example as set out in

Government should therefore look at the existing approach taken by the Commission, which is in
turn determined by the powers it has at its disposal, and decide how these might be used, and if
necessary changed, to achieve those strategic goals.

What is the existing approach of the Communications Commission?
Telecoms

The I sle of Man’s 1984 Telecommunications Act se€
operation of telecoms systems on the Island, including licence awarding and enforcement,

equipment approval, and powers to give directions and request information. The provisions also

include the possible designation of networks as
regulation of these for purposes such as univers
discriminat i on’ on matters such as network pricing an
regulates licensees through the licences themselves, by the uses of clauses within these (see the

section on Licensing below).

Under the Telecommunications Act, the Council of Ministers (and, through it, the Communications
Commi ssi on) i s lnehgrmahnereidch it considereigbast calctilated to promote
the interests of consumers, purchasers and other users of telecommunication services ...in respect
of the prices charged for, and the quality and variety of, services provided and apparatus supplied”.
While it could be argued that, in regulating for the best prices and service quality, the Commission
would be acting de facto in the furtherance of competition, this is not the same as concluding that
the Act gives the Commission a duty to promote competition. By the same token, any powers the
Commission might have to promote the interest of consumers and purchasers of telecoms services
would not constitute, or have the effectiveness of, sector-specific powers for the Communications
Commission to safeguard and promote competition in the sector.

Broadcasting

The I sle of Man’'s 1993 Broadcasting Act provides
Commission, of programme services (TV and radio) provided from the Island, for the monitoring of

programme services provided from outside the Island, and to “furthieandit he i nte
the whole field of pr ogr ammelicedncesfovon-Blandprovision The mai
of services involves conditions on who can hold such a licence (fit and proper persons, no political

parties or religious organisations) and conditions and codes on what can be undertaken (covering

taste and decency, accuracy and impartiality, and conditions around the placement and selling of

advertising).
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Programme services licensed by Ofcom in the UK, and those provided by the BBC, are not regulated

on Island. However, all satellite services provided from outside the Isle of Man are designated as
“foreign” and subject to conditions covering tas
encouragement of crime or disorder.

The Act also contains provisions for regulating ownership of Isle of Man broadcasting licences along

with other media outlets, such as interests in newspapers (both in the Island and UK) and in UK

television channels ITV and Five. It is not currently known whether the Isle of Man intends to follow

the UK’ s current dipossililities for relaxingithede erogssenedia bwhaship ng t he
rules in order to promote the viability of local media services.

Thelslandd s Broadcasting (Amendment) Act 2007 require
ensure that a public service broadcasting service is provided from the Island, under a licence of up to
30 years, with 10-yearly reviews. It also provides for the funding of such a broadcaster, through
grants from the Isle of Man Treasury. The Act also requires the Commission when determining
whether to grant a licence to have regard to the following:

(a) the ability of the applicant for the licence to maintain, throughout the period for which
the licence would be in force, the service which that person proposes to provide;

(b) the extent to which any such proposed service would broaden the range of programmes
available to persons living in the Island, by way of services licensed or to be licensed under
this Part, and in particular the extent to which the service would cater for tastes and
interests different from those already catered for by services licensed or to be licensed
under this Part;

(c) the extent to which any such proposed service would affect the ability of any existing
service licensed under this Part to be maintained for the remainder of the period for which
the licence for that existing service is to be in force; and
(d) the extent to which any reasonable demand for programme service is or is to be met by
other means.’”

Competition regulation

While there are no specific duties in either thelsland” s Br oadcasting Act or Tel
for the communications regulator to ensure competition, the Isle of Man does have general

competition legislation in the form of the Fair Trading Act 1996, administered by the Island’ s Of f i c e

of Fair Trading. This legislation has previously been used in industries such as energy, to look into

suspected anti-competitive behaviour, in areas such as pricing. Presumably this legislation could

also be used in a similar way in the broadcasting and telecoms sectors; however, given that it is also

administered by another authority, it is more difficult to see the legislation forming part of a credible

agreement made between the regulator and a licensee.

Licensing

Whilethelsland” s 1984 Tel ecommunications Act gives the
promote the interest of consumers and purchasers of telecoms services, these duties are not backed

by competition powers, sector-specific or concurrent with those of the Isle of Man Office of Fair

Trading. Because of this, the regulator’s main opti
licenses granted under the Telecoms Act. This does allow them to make ex ante interventions, for

example by designating a licensee as having Significant Market Power (SMP) and amending its

licence to include behavioural conditions. However, there are no fundamental duties and powers to

protect competition in the broader sense, for example through the use of codes and directions to



influence the market players, and so licence modification remains the principal way in which the
Commission regulates competition.

The Broadcasting Act likewise includes provisions allowing the Commission to include in its

br oadcast isuthgcondlitiors & appeer so thé Commission to be appropriate having regard

to any duties which are or may be imposed on it or on the licence holder” . However, this
impose licence conditions is not linked to any duty incumbent on the Commission to preserve or

promote competition amongst its licensees. Furthermore, there is no mechanism for renewing

existing licences.

I n summary, the Communications Commission’s prin

licensees is currently through the clauses of the licences themselves. If it wishes to direct a licensee

to behave in a certain way, the Commission must vary their licence conditions to reflect this. In

order to enforce these licence conditions, the Commission has limited sanctions other than to

revoke a | i €aameasue &hichis bbth exteemecar® potentially counterproductive.

The Commi ssion has no explicit duty tleereforgener al
relies on licence conditions in the case of telecommunications to conduct investigations or a

separate body to investigate persistent anticompetitive behaviour.

The main issues with the current regime in this respect are clear:

Duties
0 The Communications Commission would appear to have insufficient basis for ex ante
competition (and other) regulation, as it has no clearly defined duties in this respect.
Without sufficiently broad and defined duties, it will be very difficult for the
Commission to help the Isle of Man Government achieve its goals for the
communications sector;

Ex-Ante Powers

0 The Commission has limited flexibility and variability of touch that proper ex ante
regulatory powers would give it: for example, there could be a general condition in
communications licences, stating that codes and directions, issued from time to time
by the Commission, should be followed by licensees, and the Commission should
have a range of sanctions, including fines, to enforce these. Such powers would be
the main tools for the Commission in keeping the communications sector on the
path chosen for it by the Government;

Ex-Post Powers

0 Finally, the Communications Commission has no specific, statutory ex post
competition powers to provide a ‘backstop
communications markets. While such powers do exist on the Island, lying with the
Office of Fair Trading, it is quite different for the communications regulator to have
the power itself to deal with companies potentially threatening the functioning of
markets in its remit, than to have to rely on a separate organisation to make its own
decision to intervene. There is also an analogous difference in how a regulator with
or without these powers is perceived by regulated and licensed companies;
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6. What regulatory approach should the Isle of Man
take?

Communications generally involves large-scale networks and transmission technology. As a result,
many communications businesses are natural monopolies —often these were originally born out of
government investment, eventually taken into the private sector and regulated to bring the price
and service benefits of competition. This movement of nationally-owned, fully-connected national
networks into the private sector often leads to strong incumbents in communications markets.

Potential consequences of incumbent power in communications markets are that prices can remain
high, investments can go unmade, and new and radical technologies are not deployed. In addition,
companies relying on communications can face uncertainty, with a strong incumbent to an extent
determining their fate. An alternative is to keep the incumbent operator under national ownership,
to help achieve public policy aims: but this can severely dampen the commercial incentives acting on
the incumbent and potential market entrants, as well as placing the network investment burden on
the public sector. There are thus problems inherent in both stances towards network industries.

The prevailing approach in the UK and European regulatory regimes today relies on the application

of competition law to address these problems. Incumbents are put into private ownership, to

address investment and efficiency, and to promote competition; market entrants are protected

through regulatory powers to investigate and act

The UK communications regulation regime

The UK Communications Act 2003 sets the regulator, Ofcom, a number of duties to fulfil, including:

Furthering the interests of citizens and consumers
Ensuring a range and plurality of services
Securing the optimal use of spectrum

The Communications Act contains measures to allow the regulator, Ofcom, to impose codes and
directions on the providers of those services to ensure the preservation of competition in the
markets under its regulation. These can range from general powers to stop behaviour that could
prejudice competition, to the designation of telecoms network providers as having significant
market power for the purposes of supplementary behavioural conditions. Ofcom can also resort to
its ex post Competition Act powers. Through these, with a commitment to light-touch regulation
and non-intervention where possible, the regulator can allow markets to deliver the benefits of
competition, while steering them away from anticompetitive activity before this causes problems.

As I s the case with tel ecoms, the UK’'s broadcast
sector-specific competition powers, laid out in the 1990 Broadcasting Act and incorporated into the

2003 Communications Act. These empower the regulator (the Independent Television Commission

under the 1990 Act, transferring to Ofcom under the 2003 Act)tot ak e measurtes necessa
ensure fair and effective competition” , all owing Ofcom to take ex ant e
competition in broadcasting markets, retaining t
under the 1998 Competition Act to intervene once anticompetitive activity has taken place. Given

that most of the broadcast services available in the Isle of Man are licensed in the UK, this is perhaps

of less importance. However, if the Island were to seek to develop its licensing regime for broadcast

services, for example in order to build a satellite broadcasting industry, then it would be important



that the Commission had sufficient powers to regulate of any of these services licensed on the
Island.

These powers sit al opowgrsunddrehe IXf1I9OCompetition Axthwhichr r e n t

equip it to deal ex post with anti-competitive behaviour (the Chapter | and Chapter Il prohibitions) in

broadcasting, spectrum and telecommunications. Ofcom can also apply Articles 81 and 82 of the EC

Treaty, which relate to similar situations, using these to investigate breaches of licence conditions

and resolve disputes relating to conditions imposed under the EU Directives. Ofcom thus has similar

powers to the UK’'s OFT i n nctlatshoulditietceuitar ons mar ket s
anticompetitive behaviour or agreements that are not addressed by ex ante rules (or which it not

desirable or possible to address in this way), the regulator itself can use its 1998 Competition Act

powers to look into such activity and act accordingly, if necessary, without having to wait for or rely

on the assistance of a separate competition regulator.

Of coms stance in using these powers to regul at e
strictly neutralinitsd eal i ngs wi th | icensees, intervening onl

allows competition to determine almost all investment, price and trading outcomes.

The EU communications regulation regime

At a European Union level, the communications regulation regime has moved from one in which

large, generally incumbent, operators were designated as having Significant Market Power and

required to trade with entrants at regulated prices, to one in which licensing is rolled back and a set

of Directives| ays out operators’ rights and obligations
This framework allows national |l egi sl ation to de
depending on the level and nature of competition in their markets. This is also backed up by the

European competition regulation mentioned above, which can of course involve more detailed and

forensic examination of networks, prices and behaviour.

As the Isle of Man regulatory system stands, it is to a large extent dependent on the use of the Fair
Trading Act (which is both ex post in its applicability and is in any case an instrument of the Isle of
Man Office of Fair Trading, rather than the Communications Commission) and on Fair Trading and
the application of additional licence conditions, which is unwieldy, slow and comes with the stark
option of licence withdrawal as an enforcement mechanism —which is neither always proportionate
nor credible.

The Isle of Man Government may decide that the existing powers of the Commission are insufficient
to allow it to ensure that investment and competition can be attained in the Island’ s
communications markets. If this is the case, the Government may consider what powers would be
necessary for a sufficient degree of regulatory control to ensure the potential resulting benefits are
realised for the Island.

The problem for the Isle of Man in adopting the UK / EU regulatory approach is two-fold.

Firstly, withthelsland s popul ati on size and | and area, it 1is
competition on a scale that can be expected in larger countries. This means that the same

regulatory structures cannot be applied and the same results expected from these. For example,

paring back the cost of access pricing, even with the inclusion of an element for cost of capital, is

unlikely to lead to network investment of the type that the Island needs to maintain its position at

the forefront of communications technology opportunities. The scale of operations is insufficient,
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and investing operators would take a long time to recoup their investment under a cost-based
pricing regime. Scale considerations would also mean that this sort of fully-involved regulation could
be quite expensive for the Island to implement. An approach is therefore needed that recognises
this and seeks to find a way to encourage infrastructure investment by recognising the need for this
to be attractive to operators, at the same time as making sure that the interests of business and
consumers who use this infrastructure are also served.

Secondly, one of the main commercial selling points of the Island is its difference from the rest of the
UK and Europe — principally in its tax regime, but also in its approach to other industries. In adopting
a standard communications regulation approach of the type used elsewhere, the Island would
reduce the incentives for investment, innovation and market entry from communications operators
that could be maintained from having a more collaborative regulatory approach.

An approach is therefore needed that recognises this and seeks to find a way to encourage
infrastructure investment by recognising the need for this to be attractive to operators, at the same
time as making sure that the interests of business and consumers who use this infrastructure are
also served.

A different approach could therefore be taken by the Isle of Man, where cooperation is the first port
of call and competition law only necessary if the alternative fails, and which would maintain the
Island’ s e x i st i angrefleaits laading pogit®rsin communications for the coming
decades. A collaborative approach between the regulator and licensees, in working towards the
common goal of the Government’'s strategic
higher benefits than competition alone in an economy of the size and orientation of the Isle of
Man’ s.

object
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communications industry

From the discussion carried out above, we can set out what changes in the actual regulatory regime
would be needed to allow the Communications Commission to achieve the strategic goals set out in
the earlier parts of this report. A new Isle of Man-specific approach to communications regulation
would need legislation setting out the following elements of the regulatory regime. The approach
should have the following elements:

Aims

To develop a communications infrastructure that will both maximise the Island’s economic
potential and provide residents of the Isle of Man with high-quality services

Encourage competition in wholesale services only where gains from innovation will
outweigh costs from network duplication

Encourage competition in retail services to provide a meaningful choice for businesses and
residents

Minimise the regulatory burden

Approach

AEA #1171 01 EAAOEI
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The Communications Commission will work to achieve the long-term aims stated in its
duties.
The Commission will adopt an approacht hat s tailored to the

but where appropriate it will have reference and recourse to the methods and powers used
in communications regulation in the UK and EU.

The Commission will carry out its duties through a collaborative approach with licensees, but
will resort to competition powers and law if necessary to safeguard the long-term economic
interest of the Island, with minimal necessary recourse to its legal powers.

To regulate communications services on the Island with the aim of maximising the Isle of
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Man’ s attractiveness as a hub f ostandenterpri se

To encourage competition, where appropriate, to maximise the benefits it would bring for
businesses and consumers, while not compromising the innovation and investment required
for the Isle of Man to achieve its commercial aims.

To develop and maintainCodesand Directions with which
strategic aims for the communications sector through the licensing regime

To gather information and statistics on the markets in the communications sector, and work
with other arms of the Isle of Man Government in promoting the economic interests and
benefit of the Island.

t

(0]

my



A new framework for communications regulation on the Isle of Man

The Communications Comi E O O ErbghlatéYy tools

The Communications Commission should have a full set of competition powers. These are not all
new to the Island: ex post competition powers with regards to the communications sector would be
transferred from the Isle of Man Office of Fair Trading; ex ante powers for the regulator would be
enhanced from their former state; and the licensing regime would become more nuanced — with
sanctions, including fines, available to the regulator instead of the single option of licence
revocation.

Ex ante powers
0 Powers to set licence conditions for communications operators on the Island to
carry out the Commission’s regulatory dut
0 Sector-specific powers to carry out the duties of the regulator — through codes,
directions etc.

Ex post powers
0 The Communications Commission should have ex post competition powers. These
could be concurrent powers under the Isle of Man Fair Trading Act 1996, or based
on the concurrent powers of regulators such as Ofcom in the UK, with powers under
UK and EU competition law.

Sanctions and procedures

0 ltis important that the Commission should have the power to impose sanctions,
including fines, on licensees who do not comply with directions, codes and licence
conditions. It should also have sanctions to deal with organisations found to have
contravened the competition | egislation o
are based.

0 ltis likewise important that licence revocation should be a real possibility for the
Commission, in order for it (and the other sanctions) to act as real deterrents to
contravention.



Oversight of the Communications Commission

With the Commi ssion’s enhanced power sThéesher e i s a
would largely relate to two areas.

The Commission is likely to regularly make decisions under the powers it possesses. This will include
areas such as licensing decisions, conduct under the codes licensees must abide by, competition
assessments and the level of sanctions. In each of these cases the licensees should have an avenue
of appeal.

The exact system of appeal is one that should work with the grainof thelsland s exi sti ng | ega
processes. This could include complaints being addressed and investigated by the proposed Tynwald

Commissioner for Administration as well as through a Petition of Doleance. However, there are a

number of key characteristics that we recommend any such system should possess:

Appeals should be on the basis of due process.

Competition appeals in the UK often argue upon the minutiae of merits, such as fractions of

percentages of certain variables in modelling. This has had the effect of encouraging appeal

after appeal and thus paralysing much of the
should seek to avoid such red tape, by having a transparent process which looks at whether

the process of the law has been fairly applied and whether the assumption used by the

Commissionini t s determinations pass a broad test o

Since we envisage that a cooperative approach based on investment and guarantees may be more
beneficial for the Island than one based on confrontation, there is a need to ensure that promises
made by a stakeholder are assessed in a fair manner. We would suggest that a process along lines
shown in Figure 3 could be used:
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Figure 3 ¢ A potential approach to investment and access agreements

The Commission should have a duty to assess each area of
Communications on the Isle of Man for competition issues at least once
every five years, or more frequently should circumstances warrant

Five yearly review

Initial work
indicates issue in a Is there the potential to further the Commission’ ¢

particular ma primary aim through a cooperative approach?
|

In the interests of transparency, these should

Move to Accept be given and justified in public.
competition undertakings in lieu

investigation of investigation

In addition, any investment goals may be
very useful in attracting new businesses to

D the Island.
Commission
produces short
progress report After a period of two years, the Commission should

produce a short update on progress. Six months before
the date at which commitments should be met, an
independent body should be appointed to audit.

Independent
assessment

If the independent report suggests that the
stakeholder has not met its commitment
the Commission would normally move to a
competition investigation.

Successful - Failure - decide on
conduct next five next course of

yearly review action . ) .
However, in exceptional circumstances,

which must be justified in public, the
Commission can choose not to.

Commission

Commission moves

to an investigation el e Sap i

investigation Either decision may be challenged.




8. How could the Communications Commission use
new powers?

The Communi c at iService Del@ayrhlamiinsluglds thenfdllaving statement on the
place of communicationsinthelsland s f ut ur e economic devel opment

“Despite the recent global economic downturn, exX
beyond, the Isle of Man economy is well placed to continue to grow. The key to this growth is

economic diversification underpinned by modern communications networks and services. Fast and

effective communications will be fundamental in sustaining our economic growth. Effective, efficient

and innovative use of theIsland’ s spectrum wi | | be a key means of
for all and retaining and attracting new business to the Island. Other nations including the United

States, France, the United Kingdom and Australia, to name just four, are developing plans to place

them at the forefront of the global digital economy. We cannot afford to lose our competitive, Island
advantage.”

We have contended that, in order to steer the communications sector on this path, the Island’ s
Government needs to give the Communications Commission sufficient powers to deal with licensees
and organisations in the industries involved if they act in ways that jeopardise the effective
functioning of the market. However, the aims of the Service Delivery Plan would undoubtedly be
best served through the cooperation of stakeholders with the Government and Commission, as
opposed to through a relationship in which competition powers had to be employed regularly orin a
far-reaching way. With Government and stakeholders working together, the basic market structure
and conditions could be put in place that would enable competition and innovation to flourish. The
competition powers of the Commission would ideally serve to act as a credible deterrent to
encourage this competition and innovation within the boundaries of the overall plan for the
industries concerned on the Island, with the resulting combination of stakeholder certainty on their
freedom to compete and the regul atingthéright capabi |l it
conditions for the aims of the strategic plan to be accomplished.

Applying the revised duties, approach and powers to the barriers identified

How would this Isle of Man-specific regulatory approach work in practice on the areas identified as
hindering the Island from moving towards the sector and market development contained in the
Government’'s and Commi ssion’s vision of the futu

Connectivity off the Island is provided by two resilient fibre optic rings, owned respectively by BT

and Cable & Wireless, which connect the Island with the North of England and Northern Ireland.

These | inkbkBeamphgySDKHel bop’ technol ogy which gua
part of the link, voice and data traffic is seamlessly re-routed in the other direction. Their total

available capacity is 3 million channels (240 Gigabytes) which, with a current capacity utilisation of

less than 0.2% on the main cable alone, represent huge potential for the future. In addition, the

Manx Government owns a third undersea cable connecting the Island with the North of England and

offers further capacity to support Island businesses. However, much of the potential of this valuable

asset is stilted by the fact that use of this capacity is ten times as expensive as that in the UK.

Reducing the costs of this connectivity is a strategic priority for the Island. Unused undersea cables
provide little benefits to the Isle of Man. As an important policy issue, this question is best tackled by
Government, with specialist assistance from the Commission where helpful.
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Combined with thelsland s at tracti ve tax and regul atory regi
could create substantial commercial opportunities for the Island. For example, online media sales,

which are growing in popularity, could be attracted, as could further high value hosting of disaster

recovery data.

In terms of tackling this issue the Government has a number of options. For example, it could act to
subsidise the data costs of new companies, as it is already seeking to do. By increasing overall traffic
this might help to reduce the unit costs for off-Island data, thereby overcoming the existing chicken
and egg problem.

It is natural to think of the fixed-line market on the Isle of Man both in terms of the residential and
business markets and in terms of its wholesale and retail parts. Figure 4 below schematically
represents the residential fixed line market.

Wholesale

Retail Service
providers

Manx Telecom has a very large share of both the wholesale and retail markets. Only the MEA has

other fibre assets around the Island and these are largely used to provide access to entities that also

use t he -IsMidAnkssFurtbefnfore, retail service providers on the Isle of Man largely use

wholesale services purchased from MT.As there is a perceived lack of transparency in the dealings

bet ween MT's retail operation and its wholesale
providers that they are competing with MT on a level playing field.

* For the purposes of keeping this diagram simple we have ignored wireless backhaul and access products



Both an approach based on competition law and a Manx tailored approach would address the issues
identified in this sector in different ways. These again are represented pictorially in Figure 5 below.

Competition law approach Manx specific approach

Wholesale ManxTelecom
(price regulated)

Service
providers

Retail Service
providers
(with LLU)

The EU approach could consist of the following steps:

Driving competition as deep into core networks as possible (could be done using LLU —as
shown —or by encouraging greater levels of core network competition)

Assessing market power in markets where competition is not deemed to be sufficient and
enforcing cost-based pricing

Address structural problems, such as the vertical integration of Manx Telecom (could be
done with functional or structural separation)

The consequences of adopting the EU approach would be to engage in a very long and contentious
set of work. However, it might have the best chance in achieving the lowest possible prices for voice
and data services for retail customers, potentially at the expense of reducing funds available for
investment.

An alternative approach, tailored to the Isle of Man, could seek to achieve the revised goals of
communications on the Island using a more cooperative approach. In contrast with the steps
involved with the EU approach:

Wholesale market — price regulation and encouraging competition might not be necessary if
commitments are made by the incumbent to:
a. achieve investment timetables to maintain
communications infrastructure
b. providing non-discriminatory pricing, network access and intelligence to all
downstream entities
Retail market —foster genuine competition by demanding a strict arms length relationship
between the retail and wholesale arms of Manx Telecom so that local Island firms can
compete on an equal footing to develop and deliver innovative services.
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The business market is structured similarly. Figure 6 below attempts to represent it schematically.

Wholesale

Retail

The major difference in this market is that the MEA offers services directly to business customers. As
recorded in the recently completed broadband survey, unlike incumbents in most other modern
territories, Manx Telecom does not offer wholesale leased-line products to service providers. This
appears to renderthismarkets ubj ect to | ittle competition
by its own admission, is not as pervasive as that of Manx Telecom.

, espe.

The EU approach could consist of the following steps:

Assess for market power in the leased-line market and enforce cost-based pricing
Encourage greater competition in the provision of leased lines and the laying of fibre across
the Island

The EU approach is likely to deliver the lowest prices for leased lines on the Island. The Broadband
Report mentioned earlier found that the total costs of business connectivity on the Isle of Man were
amongst the highest in the survey, and as such lowering these costs is likely to be important in
maintaining and developing business on the Island.

However, there are other, tailored, measures short of the imposition of price controls that might
help achieve lower prices whilst still encouraging investment in business services:

A long-term commitment on wholesale prices for connectivity from Manx Telecom

A similar commitment by the MEA to only provide its services to communications providers

Open pricing so businesses on the Island can plan with confidence

Periodic reviews to ensure that the Isle of |
substantially better than those of competing nations

Although we have stated only one interpretation in each case of how the Commission might address
the question of regulating fixed-line telecommunications, both the EU approach and an approach
tailored to the Isle of Man would appear to have strengths.



However, the tailored approach would have many areas in which it might carry a number of
advantages:

Manx Telecom would have the funds to invest in its network, without having its incentives to
do this stripped away, for example through cost-based pricing;

Downstream communications businesses would have the regulatory certainty to develop
their own businesses and innovate through new products and services;
Communications-dependent businesses (finance, gambling etc) would have the confidence
in the communications network, its pricing, and its range of competing services, to maintain,
increase and develop their businesses on the Island;

Consumers would have a range of competing retail service providers to choose from,
operating on a world class network, to offer them a huge range of innovative, high-quality,
competitively priced services.

The burden on the regulator and the bureaucracy of the processes could be low

While end-user prices on the Island might remain relatively higher than those in a jurisdiction such

asthe UK, thelsland s communi c at i voudbe wordfclassasdtabie tiocdmpete &
the hugely important financial and other markets that allow the Island to maintain its high standard
of living, therefore bringing indirect benefits to consumers this way.

Mobile termination rates

Although it may be the case that having a duplicate fixed infrastructure on the Isle of Man may not

be feasible, this does not seem to be the case with mobile. As already discussed above, the launch of

Sure’s services signi fildaadnHoWweyer, ibarmarkegwhith unedeo wn pr i c €
market shares, the continuation of competition is not guaranteed.

To get to the heart of this problem it is important to understand the effects of mobile termination

rates. Mobile termination rates are largely on the order of a few pence per minute. However, the

true marginal cost of terminating calls on its own network is far less for an operator than the

terminaton r ates which set the minimum cost of ter mi.

Therefore, in a market composed of two operators, one with a much greater number of subscribers,
both would be able to offer, in effect, unlimited on-network calls. However, for a potential customer
choosing between the two the larger network will prove more attractive as more people can be
reached for free. Therefore, an incumbent operator can use its scale to exert serious pressure on its
smaller competitors by using the termination rate barrier. In effect mobile termination rates are
anachronistic. They are a throwback to the earlier era of buying access to fixed networks, carefully
priced on distance and exact routing used, and are a world away from modern IP peering
arrangements, where the path a packet has taken cannot even be determined and operators are
keen to interconnect with as many different operators as possible to ensure traffic is quickly routed
off their networks.

Recognising the distortionary effects of termination rates the European Commission has attempted
to reduce rates by asking national regulators to remove various costs from the calculations.
However, this has led to legal challenge and counter challenge as operators seek to protect their
sources of revenue. In the long-term termination rates look to be unsustainable. Applications such as
mobile Skype and Google Voice avoid paying these charges by routing voice calls using data services,
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and smaller operators such as Three in the UK have encouraged the use of these services to reduce
their exposure to costs incurred through termination rates.

The Isle of Man could leapfrog the European impasse and immediately move to eliminate or reduce
to a nominal amount termination payments between mobile operators. This would cut through the
Gordian knot that many EU regulators are attempting to unravel. This would lead to a situation in
which an operator would have to recover the costs of its own network from its own subscribers, and
where the room for anti-competitive pricing is much reduced, therefore benefitting businesses and
consumers and reducing the regulatory burden’. This is already the case in data services, whereby
fixed and mobile broadband providers have exactly this relationship with their customers.

Competition and investment

Mobile networks are likely to need significant levels of investment and improvement, especially as
operators begin to roll out NGM services based on LTE and WiMAX. Therefore, the Commission will
have to give consideration to the appropriate level of competition in the Isle of Man market. The use
of licence conditions to spur investment is explored in more detail below.

Although the measures outlined above will encourage businesses and services for consumers, the
importance of this sector for developing long-term business opportunities for the Isle of Man is such
that elected policy makers need to be involved.

Government should set out a long-term strategy for:

l dentifying the sectors which are most | i kel
position
Develop a programme for developing areas wherethelsland’ s at tracti veness mi
lacking

Put in place a programme of attracting these businesses and pushing the ideal location that
the Island provides

The Commission should be closely involved in an advisory role and should be in charge of
consultations in this process which fall within its remit. It should be especially close to the more
technical aspects of this process.

Public funding

A review of the funding of radio on the Isle of Man needs to be carried out. This piece of work needs
to examine the following issues:

The rights and responsibilities that come with public money. This should set out a structure
that provides confidence to the government, stakeholders and the public that lays out the
ways in which Manx Radio will use public funds.

> In the longer run, there may also be merit in phasing out the termination rates between fixed and mobile
networks and so eliminate the implicit subsidies fixed operators pay to mobile operators (since mobile
termination rates are higher than fixed termination rates).



The advertising market. What effect does a publicly funded Manx Radio have on the
advertising market and the consequent ability of other broadcasters to access advertising
funds? If there is a distortion, how can it be minimised?

The role of the BBC. The Commission needs to agree proposals for how the BBC might work
better for the licence-fee payers of the Isle of Man. This could include a broad public
consultation following an initial exploration of the ways in which the Isle of Man could
benefit from additional services.

Moving to digital radio

In addition to the global movement to digital television, there is a similar evolution being proposed
for radio services. A number of technologies are being suggested as candidates to replace AM and
FM broadcasts, including DAB, DRM and other satellite standards.

Transitioning away from analogue radio presents a unique set of problems. Analogue radios are

integrated into a number of devices including bedside alarms, cars and mobile phones, and so

cannot be as easily converted to digital as can televisions with set-top boxes. Furthermore, the costs

of Europe’s designated system, DAB, make it unsu

Although there are significant benefits from digital radio, the costs and logistical challenges involved
mean that it is not a decision that should be made lightly. The Commission is best placed to consult
on the future direction of radio on the Island.

The following steps should be covered in any consultation:

Develop a vision for the radio sector on the Isle of Man. This should seek to address in detail
a number of questions:

a. What is the breadth of programming that the Isle of Man wishes to provide?

b. What is the maximum size of commercial market that the Isle of Man can support?
Identify the options available, at a minimum these include:

a. The status quo

b. Wait and see

c. DAB

d. DRM

e. Other options
Determine the costs and benefits of each action —in particular the effect on the following
should be assessed:

a. Market effects —what effect will each option have on the existing Manx

broadcasters’ revenues? Will the |l evel of
b. Costs of deployment —how much will each option cost to implement? What costs
will have to be incurred by Isle of Man consumers?

Select the best option —this should be based on whether the costs of the option are
outweighed by the benefits gained. In particular, attention should be paid to the opportunity
costs of large investments. Is the money spent a good investment in light of the other
potential communications areas which might require additional investment in the coming
years.
Develop a detailed plan for implementation. If the decision is to wait and see, when should
another review be conducted?
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Developing other opportunities

In terms of attracting commercial AV operators to the Island to take advantage of the Island’ s
freedom from the AVMS Directive, the overall lead might again be taken by government, potentially
the Department of Trade and Industry. It could be responsible for ensuring that Manx satellite
transponder capacity exists. However, the particular area where it would be entirely reasonable for
the Commission to take a leading role would be the development of an authorisation or licensing
scheme and a broadcasting code that allowed responsible exploitation of the opportunity available.

The first step to making best use of the spectrum on the Isle of Man is to assess the spectrum
resources available and determine the desired relationship with Ofcom. A spectrum audit should be
undertaken to account for which spectrum is used and unused on the Island, and also determine
what the interference conditions are on the Island.

If the Island were to take on its own licensing process it would need to develop a structure of
licensing. This should at a minimum consider:

Licence classes: these should include the familiar licence exempt spectrum and exclusive-use

long-term commercial licences. However, there should also be scope for other innovative

licence types, such as short-term experimental licences and light licensed spectrum

Licence conditions: the Commission needs to develop a standard set of licence conditions

and other conditions that might be included in an award. For some spectrum this might

include coverage obligations and/ or ‘use it

Finally the Island needs to consider how it awards licences. Events in the UK and other nations have

shown that faith in spectrum markets has potentially been misplaced. Therefore, thelsland” s pol i cy
of not relying on tradable spectrum appears to have been justified. However, licences should be

awarded impartially and under liberal enough conditions to encourage innovation. Therefore the

Island needs to develop a transparent process for awarding spectrum. This should again reflect the

Commi ssi on’
comparative selection process with integrated public consultation in contentious awards.

Finally there is also a strong rationale for government and the Commission to work together in
developing a tradition on the Island of innovation in radio spectrum. Businesses developing
innovative uses for spectrum should be encouraged to come to the Island and use the plentiful
spectrum resources available. Therefore, there is a role for functions of government, such as the DTI,
to take a lead in marketing the benefits of the Isle of Man, with support from the Commission.

s ai m, t o f ur tslimé We wodldeecommmemdeo mi ¢ f or t un



9. Action plan

Although a lot of the measures described above are long term changes that the Commission should
seek to explore there are some shorter term issues and preparatory steps that must be undertaken.

The preliminary action is contained in this consultation, to establish the regulatory philosophy and
powers of the Commission.

The principal immediate actions are the following:

Competition in telecoms
Licensing arrangements in broadcasting and spectrum

The longer-term objective is to determine the future of competition and infrastructure in
broadcasting.

In this section we describe the contents of each of these work packages and the consultation and
process that could be employed for each.

Immediate work

This consultation should seek to establish a sustainable long-term model for enabling investment

and competiti onteléecomsinhflaseructlrs both to atffract Meav husinesses to

bol ster the Isle of Man’s economy as well as
from new services that are being considered around the world

Attracting new data intensive businesses to the Isle of Man
Competition and investment in domestic fixed services
Competition and investment in domestic mobile services

More details of this work package will be provided in the second stage of work.

In the broadcasting arena, there is uncertainty over the number of radio stations that the Island’ s
advertising market can maintain. This has led to existing broadcasters opposing the licensing of new
stations and the introduction of the Broadcasting (Amendment) Act 2007 which limits the
Commi ssi on’
| egi sl ation probably inadvertently resulted
licences and to licence new TV and radio services targeted off-Island. To create a sustainable long-

term broadcasting strategy and for radio licensing in particular an investigation of the advertising

market on the Isle of Man, is required which is properly placed in the larger consultation on the

future of audiovisual services. As such a conservative initial position regarding the licensing of new
services could provide reassurance to existing operators and certainty to the wider market whilst a

more detailed consultation is ongoing.

As outlined above the Isle of Man has lightly used radio spectrum, and this could be better exploited
for the benefit of residents and businesses. This consultation should seek to establish a
comprehensive framework with which the Isle of Man could grasp these possibilities. The areas to be
explored include:

s ability to | i cen Howevan thevamendingv i c e s,

n

b o
r
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Greater control over radio spectrum
a. Should the Island reassess its level of involvement in licensing its own spectrum
regulation, and to what extent?
The spectrum licensing process
a. How spectrum is awarded
b. What conditions are put in place on awarded spectrum
Attracting new businesses to the Isle of Man
a. Testing new services using the Isle of

Subsequent work

A number of stakeholders have suggested that there is a pressing need to make plans to adopt DAB
on the Isle of Man. The decision to embark upon DAB will entail large levels of investment by either
industry or more likely from the public purse. Therefore it should not be undertaken lightly and
without study and consultation.

The following steps provide an illustration of those that should be addressed in this consultation:

Develop a vision for the radio sector on the Isle of Man. This should seek to address in detail
a number of questions:

a. What is the breadth of programming that the Isle of Man wishes to provide?

b. What is the maximum size of commercial market that the Isle of Man can support?
Identify the options available, at a minimum these include:

a. The status quo

b. Wait and see

c. DAB

d. DRM

e. Other options
Determine the costs and benefits of each action —in particular the effect on the following
should be assessed:

a. Market effects —what effect will each option have on the existing Manx

br oadcast er dlthelavet of empdtiion Fe sudtdinable?
b. Costs of deployment —how much will each option cost to implement? What costs
will have to be incurred by Isle of Man consumers?
Select the best option —this should be based on whether the costs of the option are
outweighed by the benefits gained. In particular, attention should be paid to the opportunity
costs of large investments. Is the money spent a good investment in light of the other
potential communications areas which might require additional investment in the coming
years.
Develop a detailed plan for implementation. If the decision is to wait and see, when should
another review be conducted?
In addition questions around the relevance of the Manx Radio subvention and the role of the BBC
may be relevant in this piece of work.



