
FINANCIAL SUPERVISION COMMISSION

THIS SUBORDINATED LOAN AGREEMENT is made the [      ] day of                                 [                                ] [             ] BETWEEN:-

(1)  [                       ] of [                      ] (“the Lender” which term includes its permitted successors and assigns);

and

(2)   [                       ] of [                      ] (“the Borrower” which term includes its permitted successors and assigns).

WHEREAS: 
(A)
The Borrower is licensed [has applied to be licensed] by the Commission.

(B)
The Borrower is required to maintain certain financial resources as part of its regulatory obligations.
(C)
The Lender has agreed to lend [has lent] to the Borrower an amount as set out herein upon and subject to the terms contained in this Agreement. 

(D)
The Borrower wishes to use the Loan as a Qualifying Subordinated Loan and has fully disclosed to the Commission the circumstances giving rise to the Loan and the effective subordination of the Loan.

IT IS HEREBY AGREED BETWEEN THE PARTIES HERETO as follows:-

1
Definitions

      
In this Agreement:-


“Act” means the Financial Services Act 2008;
“Agreement” means this Agreement and any amendment or variation hereto which has been agreed between the parties and which has received the prior consent in writing of the Commission;

      

“Business Day” means any day except Saturday, Sunday or a bank or public holiday in the Isle of Man;


“Commission” means the Financial Supervision Commission of the Isle of Man as originally established by the Financial Supervision Commission Order 1983 (GC 181/83) and recognised under the Act; 

      

“Excluded Liabilities” means Liabilities which are expressed to be and, in the opinion of the Insolvency Officer of the Borrower do rank, junior to the Subordinated Liabilities in the Insolvency of the Borrower;

“Financial Resources” means the extent of the Borrower’s financial resources as calculated in accordance with the provisions of Schedule 2.3 of the Rule Book;
      
“Financial Resources Requirements” means the requirements specified in Rule 2.37 (1) (a) to (c) inclusive of the Rule Book as applicable to the Borrower (but subject to paragraph 2 of that Rule);

           “Insolvency” means and includes the commencement of the liquidation, winding up, bankruptcy and sequestration (whichever term may apply to the Lender or the Borrower) or the equivalent in any other jurisdiction to which the Lender or the Borrower may be subject;

      

“Insolvency Officer” means and includes any person duly appointed to administer and distribute assets of the Borrower in the course of the Borrower's Insolvency;

      

“Liabilities” means all present and future sums, liabilities and obligations payable or owing by the Borrower (whether actual or contingent, jointly or severally or otherwise howsoever);


“Loan” means the indebtedness of the Borrower to the Lender referred to in Sub-clause 2.1 of this Agreement;

“Qualifying Subordinated Loan” means a qualifying subordinated loan on terms approved by the Commission and signed by the parties thereto;

“Rule Book” means the Financial Services Rule Book 2008 (as amended, substituted, supplemented or varied from time to time) issued under the Act; 
      

“Senior Liabilities” means all Liabilities except the Subordinated Liabilities and the Excluded Liabilities; and
           “Subordinated Liabilities” means all Liabilities to the Lender in respect of the Loan made or deemed to be made hereunder and all interest payable thereon, where applicable.
      

Any reference to an enactment is a reference to it as already amended and includes a reference to any repealed enactment which it may re-enact, with or without amendments, and to any future re-enactment and/or amendment of it.

      

Words importing the masculine include the feminine and words importing the feminine include the masculine. Words importing the singular include the plural and words importing the plural include the singular.


Unless otherwise indicated, references to Clauses and Sub-clauses are to clauses and sub-clauses respectively of this Agreement. Clause headings are inserted for reference only and shall not affect the construction of this Agreement. 

2
The Loan

2.1
[The Lender agrees to lend and the Borrower agrees to borrow] [The Borrower hereby acknowledges its indebtedness to the Lender in] the sum of [          ] as an unsecured loan [to be drawn down in cash] [drawn down in cash] upon and subject to the terms and conditions of this Agreement. The terms for repayment of the Loan are -

      

[Detail terms for repayment]

[Note: This clause may be adapted to reflect the actual basis on which the Loan arises and, if applicable, how it is to be drawn down].

3
Interest

3.1
Until repayment of the Loan in full the Borrower will pay to the Lender interest on the Loan, such interest to be calculated and to be payable as hereinafter provided.

3.2
[Enter details of interest calculations and manner and time of payments.]

3.3
Payments of interest at a rate not exceeding the rate provided for in Sub-clause 3.2 above may be made without prior notice to or prior written consent of the Commission, except that no such payment may be made without the prior written approval of the Commission where, immediately after the payment, the Borrower’s Financial Resources would be less than or equal to the Financial Resources Requirements. 

4
Repayment of the Loan 

4.1
Subject to the provisions of Clause 7 of this Agreement the Loan shall be repayable upon the expiry of [x] months’ written notice given by the Lender to the Borrower provided that:-.


4.1.1
[optional: such notice shall expire on a day falling after [minimum period, e.g. six months/two years/five years] from the date of [drawdown] [hereof]; and]

4.1.2
no repayment of the Loan may be made, in whole or in part without the prior written consent of the Commission; and

4.1.3
such notice shall cease to have effect if the winding up of the Borrower commences before the date on which such notice expires.
4.2
The Borrower and the Lender hereby undertake separately to advise the Commission within five Business Days of the repayment of the Loan, including the date of repayment and details of the amounts repaid in respect of principal and interest.

5
Early Repayment
Subject to the provisions of Clause 7 of this Agreement the Borrower may make an early repayment of the whole or any part of the Loan provided that:

5.1
the written consent of the Commission to such repayment is first obtained by the Borrower;

5.2
the Borrower must give to the Lender not less than [x] Business Days’ prior notice of its intention to make such repayment, specifying the amount thereof and the date on which it is to be made (such notice to be ineffective if the winding up of the Borrower commences before the date on which the notice expires); and

5.3
the Borrower shall simultaneously pay all interest accrued to the date of repayment. 

6
Event of Default
6.1 

Subject to Clause 7 if, in respect of the Loan, default is made for a period of -

 6.1.1
seven days or more in the payment of any principal due; or

 6.1.2  fourteen days or more in the payment of any interest due,

the Lender may enforce the payment by undertaking the procedures required to institute proceedings for the Insolvency of the Borrower after giving seven Business Days' prior written notice to the Commission of its intention to do so.

6.2
If an order is made or an effective resolution is passed for the Insolvency of the Borrower, the Loan shall forthwith become repayable. 

6.3
No remedy against the Borrower other than as specifically provided by this Clause 6 shall be available to the Lender whether for the recovery of amounts owing under this Agreement or in respect of any breach by the Borrower of any of its obligations under this Agreement.

7
Subordination

7.1
Notwithstanding the provisions of Clauses 4, 5 and 6 hereof, the rights of the Lender in respect of the Subordinated Liabilities are subordinated in all respects to the Senior Liabilities and accordingly payment of any amount (whether principal, interest or otherwise and whether by way of repayment or prepayment) of the Subordinated Liabilities is conditional upon:
7.1.1 
(prior to the Insolvency of the Lender or the Borrower) the Borrower being in compliance with its Financial Resources Requirements prevailing at the time of payment by the Borrower, and accordingly no such payment which would otherwise fall due for payment shall be payable except to the extent that the Borrower could make such payment and still be in compliance with such Financial Resources Requirements immediately thereafter;

7.1.2
(after the Insolvency of the Lender or the Borrower) the Borrower being “solvent” at the time of, and immediately after, the payment by the Borrower and accordingly no such amount which would otherwise fall due for payment shall be payable except to the extent that the Borrower could make such payment and still be “solvent”; 

and, in either case:

7.1.3
the written consent of the Commission to such payment being obtained by the Borrower.
7.2
For the purposes of Sub-clause 7.1.2 above, the Borrower shall be “solvent” if it is able to pay its debts (other than the Subordinated Liabilities) in full disregarding -

7.2.1
obligations which are not payable or capable of being established or determined in the Insolvency of the Borrower (for the avoidance of doubt, other than contingent obligations, which shall be treated as if matured in the full amount); and

7.2.2     the Excluded Liabilities.

7.3
Interest (where payable) will continue to accrue at the rate specified pursuant to Clause 3 on any amount which does not become payable under this Clause 7.

7.4
For the purposes of Sub-clause 7.1.2 above, a report given at any relevant time as to the solvency of the Borrower by its Insolvency Officer, in form and substance acceptable to the Commission, shall in the absence of proven error be treated and accepted as correct and sufficient evidence of the Borrower's solvency or insolvency.

7.5
Subject to the provisions of Sub-clauses 7.6, 7.7 and 7.8 below, if the Lender shall receive from the Borrower payment of any sum in respect of the Subordinated Liabilities -

(a)
when any of the terms and conditions referred to in Sub-clause 7.1 above is not satisfied; or

(b)
where there has been a breach of Sub-clause 6.3,

the payment of such sum shall be void for all purposes.

7.6
Any sum referred to in Sub-clause 7.5 above shall remain the property of the Borrower and shall be received by the Lender upon trust to return it to the Borrower.

7.7
Any sum so returned shall then be treated for the purposes of the Borrower's obligations hereunder as if it had not been paid by the Borrower and its original payment shall be deemed not to have discharged any of the obligations of the Borrower hereunder.

7.8
A request to the Lender for return of any sum referred to in Sub-clause 7.5 shall be in writing and shall be made by or on behalf of the Borrower or, as the case may be, its Insolvency Officer.

8
Representations and Undertakings of the Borrower

From and after the date hereof the Borrower will not without the prior written consent of the Commission:-

8.1    provide security for the repayment of all or any part of the Subordinated Liabilities;

8.2
redeem, purchase or otherwise acquire any of the Subordinated Liabilities;

8.3   
repay or procure the repayment of any of the Subordinated Liabilities otherwise than in accordance with the terms of this Agreement;

8.4   
take or omit to take any action whereby the subordination of the Subordinated Liabilities or any part thereof to the Senior Liabilities might be terminated, impaired or adversely affected;
8.5   
arrange or permit any contract of suretyship (or similar agreement) relating to its liabilities under this Agreement to be entered into, and

other than as disclosed in writing to the Commission, the Borrower represents that it has not done so before the date of this Agreement.
9       Representations and Undertakings of the Lender

From and after the date of this Agreement, the Lender shall not without the prior written consent of the Commission: -

9.1
assign, transfer, dispose of or encumber the whole or any part of the Subordinated Liabilities or purport to do so in favour of any person;

9.2  
purport to retain or set off at any time any amount payable by it to the Borrower against any amount of the Subordinated Liabilities except to the extent that payment of such amount of the Subordinated Liabilities would be permitted at such time by this Agreement, and any amount set off or retained in breach of this Clause shall remain the property of the Borrower and the Lender shall hold on trust for the Borrower and immediately pay an amount equal to any such retention or set off to the Borrower and such retention or set off shall be deemed not to have occurred;

9.3
attempt to obtain or procure repayment of any of the Subordinated Liabilities otherwise than in accordance with the terms of this Agreement;

9.4   
take or omit to take any action whereby the subordination of the Subordinated Liabilities or any part of them to the Senior Liabilities might be terminated, impaired or adversely affected; or

9.5
exercise any right of subrogation which may arise or take or enforce any security, guarantee or indemnity from any person for all or any part of the Subordinated Liabilities, and the Lender shall, upon obtaining or enforcing any security, guarantee or indemnity notwithstanding this undertaking, hold the same (and any proceeds thereof) on trust for the Borrower, and

other than as disclosed in writing to the Commission, the Lender represents that it has not done so before the date of this Agreement.

10
Outstanding Amounts


Each of the Lender and the Borrower hereby agree that, forthwith upon request by the Commission, it will provide to the Commission details in writing of all principal and interest in respect of the Subordinated Liabilities outstanding for the time being and all payments of any amount (whether in respect of principal, interest or otherwise and whether by way of advance, prepayment or repayment) made in the period specified by the Commission in the request.
11
Further Assurances
The Lender and the Borrower agree to do such further acts and things as may be required by the Commission from time to time whether or not required by the terms of this Agreement in order to ensure that the Loan remains a Qualifying Subordinated Loan.

12    
The Commission


The Commission shall not be deemed to be, by reason of this Agreement, a trustee for, or to have any obligation of any nature to, the Borrower, the Lender, their respective shareholders or the holders of the Senior Liabilities or any of them.

13    
Amalgamation and Reconstruction
This Agreement shall remain binding on the Lender and the Borrower notwithstanding any amalgamation that may be effected by the Lender and/or the Borrower with any other person and notwithstanding any reconstruction by the Lender and/or the Borrower involving the formation of, and transfer of all or any of their assets to, a new person and the benefit and all rights conferred upon the Lender and/or Borrower may be assigned to and enforced by any such person as if such person had been named herein instead of the Lender and/or Borrower, as appropriate.

14      
Assignment


Neither the Borrower nor the Lender shall assign or transfer any of its rights and/or obligations under Clause 13 or any other Clause of this Agreement without the written consent of the other and of the Commission.

15
Contracts (Rights of Third Parties) Act 2001

Although not a party to this Agreement, the Commission may in its own right enforce a term of the Agreement to the extent that it purports to confer upon the Commission a benefit. 
16
Notice of Insolvency Proceedings

The Lender hereby undertakes with the Borrower that it will advise the Commission of any procedures which have been undertaken to institute proceedings for the Insolvency of the Lender forthwith upon its becoming aware that such procedures have been undertaken and the Borrower hereby undertakes with the Lender that it will advise the Commission of any procedures which have been undertaken to institute proceedings for the Insolvency of the Borrower forthwith upon its becoming aware that such procedures have been undertaken.
17 
Notices
17.1
Any notice or demand to be given or made hereunder may be delivered by hand or sent by first class registered or pre-paid post:-
17.1.1
where the recipient is either of the parties hereto to the address first above mentioned or such other address as that party shall notify to the other party and to the Commission; and 
17.1.2
in the case of a notice to be given to the Commission to its offices at P.O. Box 58, Finch Hill House, Bucks Road, Douglas, Isle of Man, IM99 1DT or such other address as it may notify to the parties from time to time.
17.2
Subject to Sub-clause 17.3 below, any notice or demand delivered or sent in accordance with Sub-clause 17.1 above shall be deemed to have been received:


17.2.1
if delivered by hand, on the day of delivery; and

17.2.2
if sent by first class registered or pre-paid post three days after the date of despatch (as to which the sender’s certificate shall be conclusive).
 
17.3
A notice given to the Commission under this Agreement shall have no effect, and time shall not start to run in connection with that notice, until the Commission has given to the sender written confirmation of its receipt.

18
General

18.1
This Agreement forms the entire agreement as to the Subordinated Liabilities.  If there are any other terms relating to the Subordinated Liabilities existing at the date hereof and not comprised in this Agreement such terms shall be of no further force and effect.  

18.2
No variation of or amendment to this Agreement shall be of any effect unless it is in writing subscribed by both parties and the prior consent of the Commission is obtained thereto. Any amendment to this Agreement made or purported to be made without the consent of the Commission shall be void.

18.3
If at any time any one or more of the provisions hereof is or becomes invalid, illegal or unenforceable in any respect under any law, the validity, legality and enforceability of the remaining provisions hereof shall not be in any way affected or impaired thereby.

19
Law and Jurisdiction


This Agreement is governed by Isle of Man law and each of the Borrower and the Lender irrevocably submits to the jurisdiction of the Isle of Man courts [and the Lender/Borrower appoints [              ] as agent for receipt of service of process in such courts].  Such jurisdiction shall be non- exclusive except to the extent that such non-exclusivity prejudices the submission to such jurisdiction.
20
Counterparts
This Agreement may be executed in any number of counterparts and by the different parties hereto on separate counterparts, each of which when so executed and delivered shall be an original, but all the counterparts shall together constitute one and the same instrument.

IN WITNESS WHEREOF the Lender and the Borrower have executed this Agreement as a deed on the day and year first above written
EXECUTED as a deed



)

by the Lender




)

EXECUTED as a deed



)

by the Borrower



)

1

