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Background 
 
In June 2008 the Council of Ministers instructed that the Isle of Man Office of Fair Trading (OFT) should 
undertake an investigation under Section 9 of the Fair Trading Act 1996 into potentially anti-competitive 
practices involved in the tendering process for mechanical and electrical upgrade work at the Marashen 
Crescent and Reayrt Y Chrink Elderly Persons Housing Complexes.  
The definition of an anti-competitive practice is contained within Section 8 of the Fair Trading Act 1996 
which states that:- 
“…a course of conduct which, of itself or when taken together with a course of conduct pursued by 
another person or other persons, has or is intended to have or is likely to have the effect of restricting, 
distorting or preventing competition in connection with the production, supply or acquisition of goods in 
the Island or the supply or securing of services in the Island.” 
 
Progress to date 
 
The initial period of investigation work took place in the second half of 2008, with an interim report 
made in December of that year. 
The parties involved were then provided with an opportunity to make submissions on the findings of the 
interim report and to request their identities to be withheld from any final report in accordance with the 
provisions of Schedule 3 of the Fair Trading Act 1996. 
Following those representations and with the agreement of the Council of Ministers in July of 2009 the 
names of the parties involved have been withheld accordingly.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         
The report concluded that while there was no evidence of an intention to act in an anti-competitive 
manner nevertheless such anti-competitive practices did occur in the submission of tender prices for the 
work at Marashen Crescent and Reayrt Y Chrink. 
Recommendations have been made as a consequence of the findings which included that the OFT in 
conjunction with Treasury should develop an information/education campaign to be delivered across Isle 
of Man Government to those involved in the supervision of tendered works which involve public funds. 
This has already been commenced and should heighten awareness of bid rigging issues and the actions 
that should be taken if such practices are suspected. The OFT intend to deliver a series of presentations 
to all Government Departments and Local Authorities throughout 2010. 
The message to those tendering for such works should also be reinforced through an improved process 
that emphasises the need not to communicate information with other tendering parties prior to bid 
submission and clear identification of subcontractors when used. 
The report concluding the investigation into anti-competitive practices in relation to mechanical and 
electrical upgrade work tendered for at Marashen Crescent and Reayrt Y Chrink Elderly Persons Housing 
Complexes is now laid before Tynwald. 
        
        
 
 

 
Chief Minister 
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1. Introduction 
 
1.1. Section 8 of the Fair Trading Act 1996 as amended (the Act) defines an anti-competitive practice 

as “…a course of conduct which, of itself or when taken together with a course of conduct 
pursued by another person or other persons, has or is intended to have or is likely to have the 
effect of restricting, distorting or preventing competition in connection with the production, supply 
or acquisition of goods in the Island or the supply or securing of services in the Island.” 

 
1.2. Section 9 of the Act then states that “If it appears to the Council of Ministers that any person has 

been or is pursuing a course of conduct which may amount to an anti-competitive practice, the 
Council of Ministers may refer to the Board for investigation and report the question whether that 
person has been or is pursuing a course of conduct which does amount to such a practice.” 

 
1.3. This report details an investigation carried out on behalf of the board of the Isle of Man Office of 

Fair Trading (OFT) at the request of the Council of Ministers into whether a course of conduct 
amounting to an anti-competitive practice has been pursued by the parties involved for tendering 
for work upgrading the mechanical and electrical services at the Marashen Crescent and Reayrt y 
Chrink Elderly Persons Housing Complex.  
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2. Background  
 

2.1. In answering a question from Mr Peter Karran MHK in the House of Keys on 29th April 2008, the 
then Chairman of the OFT Mr Quintin Gill MHK advised that the OFT would scrutinise a sample of 
bids made for work across government to examine whether there was any indication of bid 
rigging or similar anti-competitive practices occurring. The anticipated result from this work would 
be raised awareness of the possibility of bid rigging or similar anti-competitive practices amongst 
those with the responsibility of awarding Government contracts.   

 
2.2. Following on from the Chairman‟s announcement in the House of Keys an officer level meeting 

was held early in May 2008 with the Capital Projects Unit at the Treasury to discuss the remit for 
the OFT project regarding bid-rigging. It was at this meeting that the possibility that some type of 
bid rigging may have occurred on a tendered mechanical and electrical (M&E) work project was 
advised to the OFT.  

 
2.3. Following on from this revelation the OFT sought to discuss the matter with the relevant officers 

of the Department of Local Government and the Environment (DLGE) who had an oversight role 
in the work. The OFT spoke to the supervising officer at the DLGE regarding the work tendered 
for as part of the relevant officer‟s role is to provide advice and project guidance for capital work 
undertaken by Local Authorities in the Island. After an initial review of the situation and available 
documentation, as reviewed in greater detail in the following section, the matter was referred to 
the Council of Ministers for their consideration relevant to Section 9 of the Fair Trading Act.  
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3. Facts 
 
3.1. The Marashen Crescent Elderly Persons Housing Committee administers public sheltered housing 

provision on behalf of the following local authorities: Port Erin, Port St Mary, Rushen and Arbory. 
In 2007 the Committee sought to upgrade the mechanical and electrical services in their 
Marashen Crescent and Reayrt y Chrink elderly person‟s complexes.  

 
3.2. Capital expenditure at this level is not rate borne but funded through central government. This 

expenditure is bid for on the Committee‟s behalf by DLGE in the estimating process and detailed 
in the budget. As a result the DLGE has the responsibilities for the provision of project guidance 
for capital work undertaken by Local Authorities in the Island.  

 
3.3. On projects such as these it is common for the Local Authority or their committee to engage the 

services of a consultant to handle the design, tendering and post contract phases of such a 
project. The Local Authority, should it not have the necessary expertise in house, would then 
engage the services of appropriate consultants to help produce the specification and drawings of 
the project which is then put out to tender. In this case the Marashen Crescent Elderly Persons 
Housing Committee engaged the services of Foreman Roberts Building Services Consultants to 
manage the project.  

 
3.4. The work that was put out to tender by the Marashen Crescent Elderly Persons Housing 

Committee was for the rewiring, installation of ventilation to bathrooms/kitchens and 
modifications to the heating systems in the Marashen Crescent and Reayrt y Chrink elderly 
person‟s housing complexes. The electrical service specification given to tendering parties by 
Foreman Roberts set out the scope of the works which could be summarised as follows:- 

 
 

1. Fit fire alarm sounder in boilerhouse 
2. Provide ventilation to kitchens 
3. Provide ventilation to toilets 
4. Provide new doorbell installation 
5. Provide earthing to BS7671 requirements 
6. Upgrade external lighting 
7. Replace sockets in communal kitchen 
8. Upgrade fire alarm system to protect void spaces 
9. Upgrade lighting in communal areas 
10. Provide communal Sky+/Digital Terrestrial TV systems in each flat. 
11. Upgrade fire alarm 
12. Electrical upgrade works in communal systems 
13. Replacement of the Warden Call system 

 
3.5. The mechanical services specification issued to tendering parties also set out the scope of the 

mechanical works. These can be summarised as follows:- 
 
 

1. Replace unbunded oil tank with bunded oil tank and fit fire screens to area 
2. Provide duplicate primary pump for standby and fit inline strainers and flexible connectors 

at pumps 
3. Replace boiler pressure relief valves 
4. Replace existing DHWS pumps 
5. Provide LST radiators in positions shown on the tender drawings 
6. Provide heating to disabled toilet 
7. Provide strainers to pumps in new boilerhouse 
8. Replace existing taps with lever operated types and provide mixing valves  
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9. Provide access to cold water tank  
10. Provide solenoid fire valve 
11. Provide stopcock and double insolating valve on incoming water supply 

 
3.6. Whilst on paper the electrical and mechanical services parts of the tendered works may appear 

broadly balanced, the OFT has been advised by a number of different members of the M&E sector 
that the electrical work was by far the greater component of the project. The OFT has also been 
informed that those companies invited to tender for the work had been advised that the electrical 
contractor was to the lead/principal contractor on the project. 

 
3.7. On 16th November 2007 Foreman Roberts sent out invitations to tender for the mechanical and 

electrical services upgrade at the Marashen Crescent and Reayrt y Chrink Elderly Persons Housing 
Complexes to five contractors: 

 

 Contractor 1 
 Contractor 2  
 Contractor 3  
 Contractor 4 
 Contractor 5 

 
3.8. Completed tender documentation was to be returned by hand to Mr Mike Kewley, Secretary to 

Marashen Crescent Elderly Persons Housing Committee prior to 12 noon on 5th December 2007. 
Tender submissions were opened by Mike Kewley on that day and witnessed by David Henderson 
of Foreman Roberts.  

 
3.9. The following total tender prices received for the work at Marashen Crescent and Reayrt y Chrink: 
 
Table 1 Total Tender prices received from contractors 
 

Contractor Bid received Percentage 
difference 

Contractor 1 £470,124.69 

Lowest 

Contractor 2 £477,156.00 

+1.5% 

Contractor 3 £482,102.12 

+2.5% 

Contractor 4 £489,300.24 

+4.1% 

Contractor 5 Documents returned – 
no bid submitted 

 

 
 
3.10. The DLGE officer with responsibility for the oversight of this project was the Quantity Surveyor of 

the Estates and Housing Directorate. He received notification of the tender prices on 5th December 
2007. Once he had received details of the total tender prices submitted he immediately became 
concerned that they greatly exceeded the pre-tender estimate for the project, the lowest tender 
price being over £180,000 in excess of the pre-tender estimate price. As a result he emailed 
Foreman Roberts on 6th December 2007 to advise of his concern. It was agreed to hold a meeting 
to discuss the tender packages on Thursday 13th December 2007 at 9:30 at DLGE office with 
Foreman Roberts in attendance.  

 
3.11. Prior to the meeting on 13th December the DLGE officer noted that there were various missed 

elements in the tender documents: including a radiator schedule, the extent of the Warden Call 
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system and the site set up. He also had general concerns regarding the quality of the specification 
drawn up. 

 
3.12. In addition the officer was aware that the size of the pre-tender estimate and tender bids 

submitted meant that the project should have had further scrutiny from the Capital Projects Unit 
of Treasury.  Where the value of a project is in excess of £250,000 the Capital Projects Unit would 
also become involved in providing further supervision of the project and ensuring that the project 
complied with the Capital Procedure Notes. The pre-tender estimate for the work completed by 
Foreman Roberts was £287,050. The Department was not advised that this estimate had passed 
the threshold at which the Capital Projects Unit would need to become involved despite the fact 
that the DLGE officer believed that the staff of Foreman Roberts should have been well aware of 
this requirement.  

 
3.13. Two representatives from Foreman Roberts attended the meeting along with the Quantity 

Surveyor and the Building Services Engineer of the Department. In the meeting it was discussed 
that the specification issued with the tender was weak in parts, being non-specific particularly on 
the mechanical services element. At this meeting a copy of the schedule of prices (built up 
tenders) was given to the Department upon their request. Upon examining the total tender prices 
quoted by the four companies it became immediately apparent that the proximity of the tender 
prices received was very close. This is shown in the table above.  

 
3.14. The officers from DLGE present at the meeting advised Foreman Roberts that in their 

professionally qualified experience1 they would state that this is an extremely close stacking of 
figures on a contract of this size based on a specification which in their opinion was of inferior 
quality. With a specification of this quality he would have expected a wider variation in tender 
prices. At this meeting the Building Services Engineer raised the issue of the lack of information 
contained in the tender packages sent out by Foreman Roberts. In part this is due to the large 
proportion of the mechanical tender specification comprising the replacement of the brassware on 
existing sanitary ware throughout the complex. The specification detailed lever taps; the Building 
Services Engineer would have expected the specification to detail manufacturer, model and serial 
numbers to be supplied. These were not detailed in the specification drawn up by Foreman 
Roberts. 

 
3.15. During the meeting on closer examination it became apparent that the schedule of tender figures 

received from all tendering companies used very similar figures for the same item prices in the 
tender. Foreman Roberts agreed that these figures looked closer to each other than would be 
expected based on probability.  

 
3.16. Following the meeting on 13th December 2007, the DLGE Quantity Surveyor with responsibility for 

oversight of the tendered works requested an interim report from Foreman Roberts to which he 
added his findings and deliberations for the consideration of the Director of Estates and Housing. 
The Director was advised of the outcome of the meeting and the concerns regarding the tender 
prices received. In addition the Director was advised that there appeared to be a consistent 
correlation between figures provided by two of the tenderers.  

 
3.17. The Quantity Surveyor again emailed the Director on 8th February 2008 to ask for direction on this 

matter as he had not been able to progress this issue since circulating emails in the previous 
December. In his email he made a number of suggestions on how to progress the matter 
including asking Treasury to investigate the matter. The Director replied on the same day advising 
that he would have to leave the matter to the responsible officer to resolve as he was 
approaching retirement and had other priorities to deal with. The Director advised that it is within 

                                           
1 The Quantity Surveyor is a member of the Royal Institute of Chartered Surveyors. The Building 
Services Engineer is a Member of the Chartered Institute of Building Services Engineers with previous 
experience as an M&E engineer and estimator.  
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the remit of the officer as a senior manager to make recommendations or decisions on this type of 
matter and that he could discuss with Treasury Capital Projects Unit or Internal Audit.  

 
3.18. The matter was referred at an officer level to the Capital Projects Unit of Treasury on 19th 

February 2008 advising concerns and the suspicion of complicity regarding the tenders received 
for this project and asking for Treasury‟s assistance. A response was received from the Capital 
Projects Co-ordinator for Government on 19th March 2008 advising that from the correspondence 
it is difficult to get a feel for the scale of the problem however he advised it looked like the sort of 
thing that the officer could handle with colleagues by calling the individual tenderers in to discuss 
their submissions. He advised that subsequent to that DLGE and Capital Projects Unit could 
consider the matter further.  

 
3.19. As a result after discussion between officers of the DLGE they agreed that the tenders would be 

called in. This was advised to the Secretary of the Marashen Crescent Elderly Persons Housing 
Committee of on 4th April 2008. Foreman Roberts were requested on 4th April 2008 to call in the 
Quantified Schedule of Rates for the submitted tenders as a matter of priority. To date, only 
Contractor 1 have submitted a priced schedule for the electrical section of the tendered works.  

 
Built up tenders 
3.20. As referred to above, scrutiny of the electrical section of the tender breakdown prices submitted 

revealed a consistent degree of parallel existing in the prices submitted by two companies: 
Contractor 2 and Contractor 3. For the majority of the twenty items listed in the tender 
breakdown Contractor 2 submitted a price that was 1.25% above that submitted by Contractor 3.  

 
Table 2 : Electrical Services Tender Prices submitted by Contractor 3 and Contractor 2 
 

Item 

No Description Contractor 3 

Contractor 

2  

Percentage 

difference 

1 Preliminaries £13,500.00 £13,669.00  1.25% 

2 

Isolate, make safe and strip out existing 

services £1,650.00 £1,671.00  1.27% 

3 Record documentation and certificates £730.00 £739.00  1.23% 

4 Liaison with Manx Telecom £730.00 £739.00  1.23% 

5 As fitted drawings £400.00 £405.00  1.25% 

6 Distribution Boards (73 No) £13,652.00 £13,823.00  1.25% 

7 General Lighting 

£23,907.00 £24,205.00 

 

1.25% 

  Type A  

  Type B  

  Type D1  

  Type D2  

  Type D3  

  Type E1  

  Type P1  

  Type P2  

  Type R1  

8 Door bell and push button etc £5,640.00 £5,711.00  1.26% 

9 Lighting accessories (switches etc) £47,210.00 £47,800.00  1.25% 

10 

Small power accessories (socket fused 

spurs etc) £62,156.20 £62,933.00  1.25% 

11 Telecom (cabling and outlet installation £7,250.00 £7,341.00  1.26% 

12 Television and Sky+ communal installation £53,110.62 £53,775.00  1.25% 

13 

Fire alarm installation (boilerhouse and roof 

void) £3,568.00 £3,613.00  1.26% 

14 Earthing and bonding £9,125.00 £9,239.00  1.25% 

15 Installation and commissioning £8,250.00 £8,353.00  1.25% 
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16 Spares £600.00 £608.00  1.33% 

17 Record documentation and certificates £550.23 £557.00  1.23% 

18 

Ventilation installation to bathrooms and 

kitchens £11,653.29 £11,799.00  1.25% 

19 

Upgrade external lighting (timeclock fused 

spur etc) £962.12 £974.00  1.23% 

20 
Allowance for all builders work and making 
good £58,550.00 £59,282.00  1.25% 

Sub Total £323,194.46 £327,236.00  1.25% 

 
3.21. Scrutiny of the mechanical services element of the tender breakdown submitted by companies 

shows further price correlations between three of the tendering companies; Contractor 2, 
Contractor 3 and Contractor 1. 

 
Table 3: Mechanical Services Tender Prices submitted by Contractor 2, Contractor 3 and 
Contractor 1 
 

Item Description Contractor 2 Contractor 3 Contractor 1 

1 Preliminaries £2,922.00 £3,236.85 £3,176.92 

2 Liaison with IOM Water Authority   £3,872.43   

3 Replace existing oil tank and assoc works £3,496.00 n/a £3,800.73 

4 Test, purge and commission heating system £173.00 £190.00 £188.52 

5 

Provide and install standby pump and associated 

fittings £1,208.00 £1,338.10 £1,313.33 

6 Replace boiler pressure relief valves £499.00 £553.06 £542.83 

7 Replace existing DHWS Pumps £725.00 £803.12 £788.25 

8 Provide LST radiators/covers £11,778.00 £13,046.81 £12,805.20 

9 Provide LST radiator in disabled toilet £119.00 £132.09 £129.65 

10 Provide strainers to pumps - new boilerhouse £1,337.00 £1,481.46 £1,454.03 

11 Provide fire screens to oil tanks £1,100.00 £1,218.46 £1,195.90 

12 Replace existing taps with lever taps (baths) £12,133.00 £13,439.18 £13,190.31 

13 Replace existing taps with lever taps (basins) £9,140.00 £10,123.86 £9,936.39 

14 Replace existing taps with lever taps (kitchen) £11,892.00 £13,172.34 £12,928.42 

15 Provide and install TMV to basins £10,596.00 £11,737.05 £11,519.70 

16 Provide and install TMV to baths £14,702.00 £16,285.51 £15,983.93 

17 

Provide and install access to cold water tank 

mezzanine £800.00 £864.00 £800.00 

18 Provide and install solenoid fire valve £431.00 £477.79 £468.94 

19 

Provide and install stopcock and double isolating 

valve to water main £619.00 £685.55 £672.86 

Sub Total £83,670.00 £92,657.66 £90,895.91 
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Table 4: Comparison of percentage differences between Mechanical Services Tender Prices 
submitted by Contractor 2, Contractor 3 and Contractor 1 
 

Item Description 

Percentage difference between prices 

submitted 

Contractor 2 

& Contractor 

1 

Contractor 2 & 

Contractor 3 

Contractor 3 

& Contractor 

1 

1 Preliminaries 9% 11% 2% 

2 Liaison with IOM Water Authority       

3 Replace existing oil tank and assoc works 9%     

4 Test, purge and commission heating system 9% 10% 1% 

5 

Provide and install standby pump and associated 

fittings 9% 11% 2% 

6 Replace boiler pressure relief valves 9% 11% 2% 

7 Replace existing DHWS Pumps 9% 11% 2% 

8 Provide LST radiators/covers 9% 11% 2% 

9 Provide LST radiator in disabled toilet 9% 11% 2% 

10 Provide strainers to pumps - new boilerhouse 9% 11% 2% 

11 Provide fire screens to oil tanks 9% 11% 2% 

12 Replace existing taps with lever taps (baths) 9% 11% 2% 

13 Replace existing taps with lever taps (basins) 9% 11% 2% 

14 Replace existing taps with lever taps (kitchen) 9% 11% 2% 

15 Provide and install TMV to basins 9% 11% 2% 

16 Provide and install TMV to baths 9% 11% 2% 

17 

Provide and install access to cold water tank 

mezzanine 0% 8% 8% 

18 Provide and install solenoid fire valve 9% 11% 2% 

19 
Provide and install stopcock and double isolating 
valve to water main 9% 11% 2% 

Sub Total 9% 11% 2% 

 
Table 5: Composition of total Tender prices 
 

Tender Item Summary Contractor 4 Contractor 2 Contractor 3 Contractor 1 

Any other items not included but 
required by spec and tender docs       £200.00 

Provision Sum for Warden Call 

System £30,000.00 £30,000.00 £30,000.00 £30,000.00 

Provision Sum for Deaf Alert System £18,000.00 £18,000.00 £18,000.00 £18,000.00 

Provisional Sum for Decoration £18,250.00 £18,250.00 £18,250.00 £18,250.00 

Electrical Pricing Schedule £337,571.06 £327,236.00 £323,194.46 £312,778.77 

Mechanical Pricing Schedule £85,479.18 £83,670.00 £92,657.66 £90,895.91 

TOTAL TENDER PRICE £489,300.24 £477,156.00 £482,102.12 £470,124.68 

 
 
3.22. The OFT agrees with the assessment of the DLGE officers and Foreman Roberts staff at their 

meeting in December 2007 that the parallels identified in the majority of individual and varied 
items of the tendered works indicated that these were not prices that on the balance of 
probability could have been submitted in isolation. The trends identified suggested that it was 
possible that there could have been collusion between the parties submitting prices for the 
tendered works. This argument is strengthened when the concerns voiced regarding the standard 
of the specification of the tendered works drawn up by Foreman Roberts is considered. The OFT 
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has been advised industry practice is that M&E contractors, when tendering, measure and 
estimate the work involved based on the specification and drawings provided in-house, in contrast 
to construction tenders where there may be a precise bill of quantities drawn up by a Quantity 
Surveyor. The OFT has also been advised that it is unlikely that any two M&E contractors would 
measure identically works involved from a specification and drawings. The above conclusion is 
strengthened when the non submission of the Quantified Schedule of Rates by the tendering 
parties is considered. 

 
3.23. One possible explanation of the similarity in the prices submitted by the three companies was that 

there was in existence some kind of sub-contracting relationship for some section of the project. 
The Form of Tender completed by the companies stated:- 

 
“Domestic Sub-
Contractors 

 
(Report to Tynwald  
Aug ‘95  Rec. No.5) 

 

We confirm that We have during the compilation of this tender negotiated with and 
intend to appoint as Main Sub-Contractors those companies listed in Part  2 of the 
Appendix to the Form and that no other company will be appointed in place of any 
of those listed without  the written approval of the Employer.” 
 

 
3.24. In addition the tendering companies were issued with a standard Form of Tender for completion 

in their tender submissions. This Form of Tender appeared to be in line with the standard 
document referred to in the Treasury issued Capital Procedure Notes2. Included in the Form of 
Tender for the works at Marashen Crescent were the Appendices, the Certificate of Non-Collusion 
of which states:- 

 
1. “The essence of tendering is that the client shall receive bona fide competitive tenders from all 

Companies tendering. In recognition of this principle, We certify that this is a bona fide tender 
intended to be competitive, and that We have not fixed or adjusted the amount of this tender 
by or under or in accordance with any agreement or arrangement with any other person. 

 
2. In this certificate the word „person‟ includes any person, body, or association, corporate or un-

incorporate and „any agreement or arrangement‟ includes any such transaction, formal or 
informal and whether legally binding or not.” 

 
3.25. This certificate was signed as part of the tender submission for all three of the above companies; 

Contractor 2, Contractor 3 and Contractor 1.  
 
3.26. The tender documentation submitted by the three companies was then examined to see whether 

any sub-contractors were named by the companies. Both Contractor 2 and Contractor 3 gave a 
blank return for Part 2 of the Appendix to the Form of Tender, which requires the naming of any 
domestic sub-contractors to be used on the tendered works. Contractor 1, in Part 2 of the 
Appendix to the Form of Tender, stated that they would be engaging the services of a 
“Mechanical Contractor t.b.c.” 

 
3.27. None of the tender documentation submitted by those contractors whose tender prices were 

causing suspicion contained any declaration that there was a formal sub-contracting relationship 
in existence between any of the contractors, for this project.  

 
3.28. Having reviewed the copy tender documentation supplied by the DLGE, the OFT summarised the 

circumstances surrounding the tender documentation in a paper for consideration by the Council 
of Ministers. Section 9 of the act states:- 

 
 “(1) If it appears to the Council of Ministers that any person has been or is 
pursuing a course of conduct which may amount to an anti-competitive practice, the 

                                           
2 Procedure Notes for Capital Schemes, Treasury, Isle of Man Government, December 1993, as amended June 

2006. 
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Council of Ministers may refer to the Board for investigation and report the question 
whether that person has been or is pursuing a course of conduct which does amount to 
such a practice. 
 
 (2) A report of the Board under this section shall be published in accordance with 
Schedule 3.” 

 
3.29. After considering the matter, Council referred the circumstances surrounding the tender 

submissions received for work at the Marashen Crescent and Reayrt y Chrink complexes to the 
OFT for investigation in accordance with Section 9 of the Fair Trading Act. 
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4. Investigation 
 
4.1. Following the referral from the Council of Ministers, the Office issued a notice requiring the 

submission of various pieces of documentation from the tendering parties.  The Office issued a 
notice on 10th July 2008 under the Fair Trading Act to the four companies who submitted tender 
prices for the work at Marashen Crescent and Reayrt y Chrink requiring copies of: 

 

 Register or similar document listing details of public sector work tendered for 
between 1st January 2007 and 31st December 2007 dates 

 All documentation relating to the work tendered for the company as part of the 
Marashen Crescent and Reayrt y Chrink project  

 Diaries or notebooks of any estimator or member of the company involved in any 
way in the calculation of prices used in the tender submission 

 Priced Quantified Schedule of Rates indicating how the prices for the various 
items on the tender submission were calculated.  

 
4.2. The notice issued advised that it covered such documents (and information) including but not 

limited to paper and electronic media, contracts, tender documents, correspondence (such as 
letters, facsimiles, external emails), internal emails, memos, reports, presentation slides, business 
plans and notes/minutes of meetings.  

 
4.3. After initial submission from all of the tendering companies of documentation in accordance with 

the deadline given in the notice, the Office gave the relevant companies further opportunity to 
make final submission of further documentation and sought confirmation on behalf of the 
companies that all documentation has now been provided. This further opportunity was presented 
to the companies under investigation as cross-referencing of documentation supplied made it 
apparent that some of the companies had not submitted all of the required documentation 
initially.  

 
4.4. Following a full and detailed review of the documentation submitted by the relevant companies, it 

was possible to draw up a timeline of events for communication between three of the companies 
tendering for the work; Contractor 2, Contractor 3 and Contractor 1. The details of this written 
communication trail is given below. 

 
Timeline of written communication occurring between tendering parties 
 

1. On 26th November 2007 Mr B at 13:31 sent an email to his colleague Mr C both of Contractor 
2: 
 
“Mr E didn‟t get a chance to talk to Mr D about this. Mr D has now gone out I will talk to him 
when he returns. 
 
In the interim I have called and left a message for Mr A at Contractor 3 to call me back I will ask 
him whether he will include for chasing and filling within his quotation. I will also start to put out 
the enquiries for the mechanical plant as there is not that much. 
 
Cheers  
 
Mr B” 
 

2. On 26th November 2007 Mr B sent a further email at 15:04 to his colleague Mr C of Contractor 
2: 
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“I have just spoken to Mr A at Contractor 3. Mr A has advised that the electricians are the 
principal contractors on this contract. And can we please submit a cost through to him for the 
mechanical works.  
 
Mr B”." 

 
3. The following day 27th November Mr A of Contractor 3 at 14:24 sends an email to Mr B of 

Contractor 2: 
 
“Hi Mr B, 
 
Re; Conversation yesterday, will you be able to send us your costs for the Mechanical works at 
Marashen Crescent and Reayrt Y Chrink by next Tuesday 4th December? 
 
Regards 
 
Mr A 
Contracts Manager” 

 
4. On 30th November Mr C of Contractor 2 sent an email at 11:29 instructing his colleague Mr B 

as follows:- 
 
 
“Please would you send an email or fax to: 
 
Contractor 5 
Contractor 1 
Contractor 3 
Contractor 4 
Electrical Contractor A 
 
Saying: 
 
We have received the above mentioned tender package from Foreman Roberts and we can 
confirm that although we are tendering for the works as the main contract we will be sub-
contracting the electrical section of the works and not using our own in-house electricians. 
 
Therefore we are writing to enquiries if you would be willing to submit a tender for the electrical 
section of the works. 
 
We would be grateful if we could receive your tender by 5pm Tuesday 4th December 2007.” 

 
5. Mr B complied with Mr C‟s request the same day and sent a fax out to the following companies 

replicating the text given by Mr C; Contractor 4, Contractor 1, Electrical Contractor A and 
Contractor 5. He also sent an email to Mr A of Contractor 3 with an identical request.  

 
6. Mr A of Contractor 3 sent an email at 12:31 in reply to Mr B of Contractor 2 30th November 

saying:- 
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“Hi Mr B, 
 
Can you also send your Mechanical costs back to me for this date please? 
 
Regards 
Mr A 
Contractor 3” 
 

7. On 4th December 2007 Mr C of Contractor 2 sent an email at 17:25 with spreadsheet 
attachment to Mr F of Contractor 1:- 
 
“Subject: MARASHEN CRESCENT AND REAYRT Y CHRINK – Mechanical Services 
 
Mr F, 
 
Please find attached our tender summary for the mechanical services on the above mentioned 
project. 
 
Regards 
 
Mr C  
Director” 
 

8. The contents of the spreadsheet attached to the previous email has been reproduced below:- 
 

“MARASHEN CRECENT AND REAYRT Y CHRINK 
 
SUMMARY OF TENDER – MECHANICAL SERVICES 
 
N.B. DWELLINGS WILL BE OCCUPIED THROUGH THESE WORKS 
 
Item   Description      Fixed Price £ 
1 Preliminaries (Including O&M Manuals/As Installed Drawings)  £2,997.09 
2 Liaison with IOM Water Authority      £3,585.59 
3 Replace existing oil tank and assoc works     Not Applicable 
4 Test, purge and commission heating system     £177.85 
5 Provide and install standby pump and associated fittings   £1,238.99 
6 Replace existing DHWS Pumps      £743.63 
8 Provide LST radiators/covers      £12,080.38 
9 Provide LST radiator in disabled toilet     £122.31 
10 Provide strainers to pumps - new boilerhouse    £1,371.73 
11 Provide fire screens to oil tanks      £1,128.21 
12 Replace existing taps with lever taps (baths)     £12,443.69 
13 Replace existing taps with lever taps (basins)    £9,373.95 
14 Replace existing taps with lever taps (kitchen)    £12,196.62 
15 Provide and install TMV to basins      £10,867.64 
16 Provide and install TMV to baths      £15,079.18 
17 Provide and install access to cold water tank mezzanine PROVISIONAL SUM £800.00 
18 Provide and install solenoid fire valve     £442.40 
19 Provide and install stopcock and double isolating valve to water main  £634.77 

 
Total Mechanical Costs (this Page 2) £85,796.12 

 
All costs are inclusive of 2.5% Main Contractors Discount 

4/12/07 Contractor 2 Page 1 of 1” 
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9. On 4th December 2007 Mr C of Contractor 2 sent an email at 17:28 with spreadsheet 
attachment to Mr A of Contractor 3 as follows:- 
 
“Subject: MARASHEN CRESCENT AND REAYRT Y CHRINK – Mechanical Services 
 
Mr A, 
 
Please find attached our tender summary for the mechanical services on the above mentioned 
project. 
 
Please would you forward a copy of your electrical tender summary as soon as possible. 
 
Thanks 
 
Mr C  
Director.” 
 

10. The contents of the spreadsheet attached to the previous email have been reproduced below:- 
 

“MARASHEN CRECENT AND REAYRT Y CHRINK 
 
SUMMARY OF TENDER – MECHANICAL SERVICES 
 
N.B. DWELLINGS WILL BE OCCUPIED THROUGH THESE WORKS 
 
Item   Description      Fixed Price £ 
1 Preliminaries (Including O&M Manuals/As Installed Drawings)  £2,997.09 
2 Liaison with IOM Water Authority      £3,585.59 
3 Replace existing oil tank and assoc works     Not Applicable 
4 Test, purge and commission heating system     £177.85 
5 Provide and install standby pump and associated fittings   £1,238.99 
6 Replace existing DHWS Pumps      £743.63 
8 Provide LST radiators/covers      £12,080.38 
9 Provide LST radiator in disabled toilet     £122.31 
10 Provide strainers to pumps - new boilerhouse    £1,371.73 
11 Provide fire screens to oil tanks      £1,128.21 
12 Replace existing taps with lever taps (baths)     £12,443.69 
13 Replace existing taps with lever taps (basins)    £9,373.95 
14 Replace existing taps with lever taps (kitchen)    £12,196.62 
15 Provide and install TMV to basins      £10,867.64 
16 Provide and install TMV to baths      £15,079.18 
17 Provide and install access to cold water tank mezzanine PROVISIONAL SUM £800.00 
18 Provide and install solenoid fire valve     £442.40 
19 Provide and install stopcock and double isolating valve to water main  £634.77 

 
Total Mechanical Costs (this Page 2) £85,796.12 

 
All costs are inclusive of 2.5% Main Contractors Discount 

 
4/12/07 Contractor 2 Page 1 of 1” 

 
11. On 5th December at 9:37 am Mr A of Contractor 3 sent a two page fax to Mr B of Contractor 

2 stating the following:- 
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“Hi Mr B, 
 
Here are the costs for the Electrical Element of the works at Marashen Crescent, Port Erin. 
 
Kind Regards 
 
Mr A 

 
MARASHEN CRESCENT AND REAYRT Y CHRINK  
    
SUMMARY OF TENDER - ELECTRICAL SERVICES  
    
N.B. DWELLINGS WILL BE OCCUPIED THROUGH THESE WORKS 
    
    
Item Description  Fixed Price £ 
1 Preliminaries  £13,500.00 
2 Isolate, make safe and strip out existing services £1,650.00 
3 Liaison with Manx Electricity Authority £730.00 
4 Liaison with Manx Telecom £730.00 
5 As fitted drawings  £400.00 
6 Distribution Boards (73No.) 

£13,652.00 
7 General Lighting;                                              

  
 Type A : Twin 58W fluorescent (Communal Lounge)  

 Type B : 58 W single fluorescent (Office)   

 Type D1 : 58W single fluorescent (Kitchen)  

 Type D2 : 38W 2D (Bathroom)  Lot £23,907.00 

 Type D3 : 38W 2D (Marashen Cresc corridor)  

 Type E1 : 28W 2D (Marashen Cresc stair landing)  

 Type P1 : 16W 2D (External) sustained emergency  

 Type P2 : 16W 2D IP65 (Reayrt Y Chrink flats, external) 
 

8 Door bell and push button etc. £5,640.00 
9 Lighting accessories (switches etc) £47,210.00 
10 Small Power accessories (socket fused spurs etc.) £62,156.20 
11 Telecom (cabling and outlet installation) £7,250.00 
12 Television and Sky+ communal installation 

£53,110.62 
13 Fire alarm installation (boilerhouse and Roof Void) 

£3,568.00 
14 Earthing and bonding 

 £9,125.00 
15 Installation and commissioning 

£8,250.00 
16 Spares  £600.00 
17 Record documentation and certificates £550.23 
18 Ventilation installation to bathrooms & kitchens £11,653.29 
19 Upgrade external lighting (timeclock fused spur etc.) £962.12 
20 Allowance for all builderswork and making good £58,550.00 
    
 Total Electrical Costs (this page 1)  £323,194.46” 
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Verbal communication between tendering parties 
 
4.5. Furthermore, both Contractor 2 and Contractor 1 have separately advised the OFT in writing that 

Contractor 1 verbally declined to submit an electrical price to Contractor 2 as they were tendering 
for the whole project in their own right. They did however request a mechanical sub-contract 
price from Contractor 2, which they supplied as detailed above. 

 
Possible sub-contracting relationships 
 
4.6. Analysing the correlation between the detailed tender prices submitted by the three companies 

(Contractor 2, Contractor 3 and Contractor 1) shows how three companies may have built up their 
tender prices between sub-contract prices exchanged between themselves. Only Contractor 1 
declared their intention to use an unnamed sub-contractor for the mechanical services section of 
the work.  

 

 Contractor 2 appeared to submit their tender based upon their own mechanical price plus the 
electrical sub-contract price supplied by Contractor 3 increased by 1.25%.  
 

 Contractor 3 appeared to submit their tender price based on their own electrical price plus the 
mechanical sub-contract price supplied by Contractor 2 increased by 8%. 
 

 Contractor 1 appeared to submit their tender price based on their own electrical price plus the 
mechanical sub-contract price supplied by Contractor 2 increased by 6%. 

 
4.7. This theory is supported by the tables below which illustrate the correlations between sub-

contract prices supplied and tender prices submitted by the three companies named above.  
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Table 6: Comparison of Contractor 3 sub-contract price supplied and Contractor 2 tender 
price submitted for electrical services 
 

Item Description 

Contractor 
3 sub-
contract 
price 
supplied 

Contractor 
2 tender 
price 
submitted Difference  

1 Preliminaries £13,500.00 £13,669.00 1.25% 

2 
Isolate, make safe and strip out existing 
services £1,650.00 £1,671.00 1.27% 

3 Record documentation and certificates £730.00 £739.00 1.23% 

4 Liaison with Manx Telecom £730.00 £739.00 1.23% 

5 As fitted drawings £400.00 £405.00 1.25% 

6 Distribution Boards (73 No) £13,652.00 £13,823.00 1.25% 

7 General Lighting 

£23,907.00 £24,205.00 1.25% 

  Type A 

  Type B 

  Type D1 

  Type D2 

  Type D3 

  Type E1 

  Type P1 

  Type P2 

  Type R1 

8 Door bell and push button etc £5,640.00 £5,711.00 1.26% 

9 Lighting accessories (switches etc) £47,210.00 £47,800.00 1.25% 

10 
Small power accessories (socket fused spurs 
etc) £62,156.20 £62,933.00 1.25% 

11 Telecom (cabling and outlet installation £7,250.00 £7,341.00 1.26% 

12 Television and Sky+ communal installation £53,110.62 £53,775.00 1.25% 

13 
Fire alarm installation (boilerhouse and roof 
void) £3,568.00 £3,613.00 1.26% 

14 Earthing and bonding £9,125.00 £9,239.00 1.25% 

15 Installation and commissioning £8,250.00 £8,353.00 1.25% 

16 Spares £600.00 £608.00 1.33% 

17 Record documentation and certificates £550.23 £557.00 1.23% 

18 
Ventilation installation to bathrooms and 
kitchens £11,653.29 £11,799.00 1.25% 

19 
Upgrade external lighting (timeclock fused 
spur etc) £962.12 £974.00 1.23% 

20 
Allowance for all builderswork and making 
good £58,550.00 £59,282.00 1.25% 

Sub Total £323,194.46 £327,236.00 1.25% 
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Table 7: Comparison of Contractor 2 sub-contract price supplied and Contractor 3 tender 
price submitted for mechanical services 
 

Item Description 

Contractor 2 
sub-contract 
price supplied 

Contractor 3 
tender Price 
submitted Difference 

1 Preliminaries £2,997.09 £3,236.85 8.0% 

2 Liaison with IOM Water Authority £3,585.59 £3,872.43 8.0% 

3 
Replace existing oil tank and 
assoc works       

4 
Test, purge and commission 
heating system £177.85 £190.00 6.8% 

5 
Provide and install standby pump 
and associated fittings £1,238.99 £1,338.10 8.0% 

6 
Replace boiler pressure relief 
valves £512.10 £553.06 8.0% 

7 Replace existing DHWS Pumps £743.63 £803.12 8.0% 

8 Provide LST radiators/covers £12,080.38 £13,046.81 8.0% 

9 
Provide LST radiator in disabled 
toilet £122.31 £132.09 8.0% 

10 
Provide strainers to pumps - new 
boilerhouse £1,371.73 £1,481.46 8.0% 

11 Provide fire screens to oil tanks £1,128.21 £1,218.46 8.0% 

12 
Replace existing taps with lever 
taps (baths) £12,443.69 £13,439.18 8.0% 

13 
Replace existing taps with lever 
taps (basins) £9,373.95 £10,123.86 8.0% 

14 
Replace existing taps with lever 
taps (kitchen) £12,196.62 £13,172.34 8.0% 

15 Provide and install TMV to basins £10,867.64 £11,737.05 8.0% 

16 Provide and install TMV to baths £15,079.18 £16,285.51 8.0% 

17 
Provide and install access to cold 
water tank mezzanine £800.00 £864.00 8.0% 

18 
Provide and install solenoid fire 
valve £442.40 £477.79 8.0% 

19 

Provide and install stopcock and 
double isolating valve to water 
main £634.77 £685.55 8.0% 

Sub Total £85,796.13 £92,657.66 8.0% 
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Table 8: Comparison of Contractor 2 sub-contract price supplied and Contractor 1 tender 
price submitted for mechanical services 
 
 

Item Description 

Contractor 2 
sub-contract 
price supplied 

Contractor 1 
tender price 
submitted Difference 

1 Preliminaries £2,997.09 £3,176.92 6.0% 

2 Liaison with IOM Water Authority £3,585.59     

3 
Replace existing oil tank and 
assoc works   £3,800.73 6.0% 

4 
Test, purge and commission 
heating system £177.85 £188.52 6.0% 

5 
Provide and install standby pump 
and associated fittings £1,238.99 £1,313.33 6.0% 

6 
Replace boiler pressure relief 
valves £512.10 £542.83 6.0% 

7 Replace existing DHWS Pumps £743.63 £788.25 6.0% 

8 Provide LST radiators/covers £12,080.38 £12,805.20 6.0% 

9 
Provide LST radiator in disabled 
toilet £122.31 £129.65 6.0% 

10 
Provide strainers to pumps - new 
boilerhouse £1,371.73 £1,454.03 6.0% 

11 Provide fire screens to oil tanks £1,128.21 £1,195.90 6.0% 

12 
Replace existing taps with lever 
taps (baths) £12,443.69 £13,190.31 6.0% 

13 
Replace existing taps with lever 
taps (basins) £9,373.95 £9,936.39 6.0% 

14 
Replace existing taps with lever 
taps (kitchen) £12,196.62 £12,928.42 6.0% 

15 Provide and install TMV to basins £10,867.64 £11,519.70 6.0% 

16 Provide and install TMV to baths £15,079.18 £15,983.93 6.0% 

17 
Provide and install access to cold 
water tank mezzanine £800.00 £800.00 0.0% 

18 
Provide and install solenoid fire 
valve £442.40 £468.94 6.0% 

19 

Provide and install stopcock and 
double isolating valve to water 
main £634.77 £672.86 6.0% 

Sub Total £85,796.13 £90,895.91 5.9% 

 
Other mechanical sub-contract prices 
4.8. Analysis of the documentation submitted by the companies in relation to the notice issued by the 

OFT showed that three companies tendering for the works received mechanical sub-contract 
prices from separate mechanical contractor („Mechanical Contractor A‟).  

 
4.9. Contractor 4, the fourth company who tendered for the work, declared their intention to sub-

contract the mechanical services section to Mechanical Contractor A in their tender submission.  
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4.10. The sub-contract price supplied by Mechanical Contractor A was considerably (over £11,000) 
below the mechanical sub-contract price supplied by Contractor 2. However the mechanical 
services section of the tender prices submitted by both Contractor 3 and Contractor 1 shows 
direct correlation between the sub-contract price supplied by Contractor 2 and no correlation with 
the sub-contract price supplied by the mechanical contractor. This seems curious if the firms were 
attempting to submit the lowest tender price possible. 

 
4.11. The diagram below demonstrates  how the OFT believes  tender prices were calculated after 

considering the correlations between sub-contract prices received and tender prices submitted by 
the four companies who tendered for the work at Marashen Crescent and Reayrt y Chrink.  

 
Figure 1 : Prices used by Contractors in calculated final tender price  
 

 
 
Questions posed to contractors by OFT  
 
4.12. After reviewing all the documentation supplied by the companies, the OFT had a number of 

questions on which it required responses from the relevant companies. The questions posed and 
the answers received from the companies are given below. 

 
Contractor 1 
 
4.13. As advised above it appeared to the OFT that the mechanical services section of the work 

appeared to have been based on the sub-contract price supplied to the company by Contractor 2. 
The OFT asked Contractor 1 whether or not this was the case and whether or not the company 
intended Contractor 2 to be the „Mechanical Contractor tbc‟ as quoted on Part 2 of the Appendix 
to the Form of Tender submitted by the company. 
 

4.14. In their response to the OFT, Contractor 1 advised in writing that they received an emailed tender 
from Contractor 2 on the evening of 4th December 2007 and a faxed tender from Mechanical 
Contractor A at 8.55 am on 5th December 2007. They stated that with the return of our tender at 
12 noon on the 5th December 2007 this left them very little time to check all figures and 
compliance, compile their own tender and hand deliver the same to the Marashen Crescent 
Housing Committee in Port Erin. 

 
4.15. Contractor 1 advised that when they compared the sub-contract prices received for the 

mechanical work:- 
 

“The following are major discrepancies found at that time between both tenders 
 

 Item 1. A difference of £1,577.09 in favour of Mechanical Contractor A 
 Item 7. A difference of £427.37 in favour of Contractor 2 
 Item 8. A difference of £5,955.62 in favour of Contractor 2 
 Items 12-16 inclusive. A difference of £16,135.06 in favour of Mechanical Contractor 

A  
 Item 17. A difference of £800 in favour of Mechanical Contractor A. 
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The tender received from Contractor 2 included a 2.5% discount and (we assume) their own 
builders work which Mechanical Contractor A had excluded.” 

 
4.16. The OFT asked Contractor 1 to advise at to what basis they had selected the mechanical 

contractor to which they would sub-contract the mechanical services element of the tendered 
work. They replied that with all the above discrepancies “…we decided to include the higher 
figures and if we were successful we would then go through each tender with the relevant 
contractor and decide which one to accept.” 

 
4.17. The OFT asked Contractor 1 to confirm that their tender price submitted was a genuinely 

competitive priced attempt to be awarded the tendered works. If so, the OFT asked them to 
advise why they did not select Mechanical Contractor A as sub-contractor as their submitted price 
was over £10,000 cheaper. The reply received in answer to the question was as follows:- 
 
“We can confirm that our tender was a genuinely competitive tender in light of all the facts listed 
above and also the signed Appendix to the Form of Tender Part 3 Certificate of Non-Collusion 
document.” 

 
4.18. The table below compares the correlation between the sub-contract price submitted to Contractor 

1 by Mechanical Contractor A and the tender price submitted by Contractor 1 for the mechanical 
services work.  

 
Table 9: Percentage differences between Contractor 1 tender price submitted and 
Mechanical Contractor A sub-contract price supplied 
 

Item Description 

Differences between Contractor 1 

tender price submitted and 

Mechanical Contractor A sub-contract 
price supplied 

1 Preliminaries 124% 

2 Liaison with IOM Water Authority   

3 

Replace existing oil tank and assoc 

works -1% 

4 
Test, purge and commission 
heating system -56% 

5 

Provide and install standby pump 

and associated fittings -28% 

6 Replace boiler pressure relief valves 7% 

7 Replace existing DHWS Pumps -33% 

8 Provide LST radiators/covers -29% 

9 

Provide LST radiator in disabled 

toilet -50% 

10 
Provide strainers to pumps - new 
boilerhouse 116% 

11 Provide fire screens to oil tanks 9% 

12 
Replace existing taps with lever 
taps (baths) -70% 

13 

Replace existing taps with lever 

taps (basins)  

14 

Replace existing taps with lever 

taps (kitchen)  

15 Provide and install TMV to basins  

16 Provide and install TMV to baths  

17 
Provide and install access to cold 
water tank mezzanine  

18 Provide and install solenoid fire  -8% 
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valve 

19 

Provide and install stopcock and 

double isolating valve to water main -11% 

Sub Total 22% 

 
4.19. Mechanical Contractor A priced for items 12-16 inclusive in one price. Mechanical Contractor A did 

not provide a price for item 17 in their sub-contract price quotation. Their quotation included the 
annotation “b/w” for item 17.  

 
Contractor 3 

 
4.20. The OFT advised Contractor 3 that analysis of the documentation submitted suggested that the 

company intended to sub-contract out the mechanical services section of the tendered works and 
asked for confirmation of the same. If this were the case and it was genuinely the intention of the 
company to sub-contract out the mechanical services section of the tendered works, the OFT 
asked why had the domestic sub-contractor section of Part 2 of the Appendix to the Form of 
Tender had been left blank in the tender submission made the company? Contractor 3 replied in 
writing confirming that the mechanical services section of the tender would need to be sub-
contracted out. The company advised the OFT that the reason that Part 2 of the Form of Tender 
was left blank was because if they had won the contract they may not have been able to accept it 
due to the pressure of work that they already had. The company also advised that they 
“…submitted a tender only for the reason that as a Government approved contractor, it is well 
know that if a company does not tender for the job, whether it is in a position to or not, the 
company is viewed in a bad light and runs the risk of not being asked to tender for work in the 
future.”  

 
4.21. The OFT asked Contractor 3 to identify which company they intended to sub-contract the 

mechanical services section of the work.  Analysis of the mechanical services section of tender 
price submitted by the company showed a consistent parallel on all of the 19 items listed between 
the mechanical prices quoted and those given to Contractor 3 by Contractor 2. Yet there is a 
handwritten annotation on the copy of Contractor 2 quotation supplied by the company, stating 
“Contractor 2 Quote Use Mechanical Contractor A” and a line in the priced quantified schedule of 
rates supplied by Contractor 3 stating “Mechanical as Mechanical Contractor A +10% +12%”.  

 
4.22. The response received in writing from the Contracts Manager of Contractor 3 to the above 

questions and points are as follows:- 
 
“I can see that my mechanical figures were based incorrectly on Contractor 2 figures of 
£85,796.12 with a margin of 8% added on top to cover profit and overheads. In my handwritten 
schedule of costs, I correctly quoted the letters „Mechanical Contractor A‟ but stated incorrect 
percentage figures of 10% and 12%. This can be clearly seen by taking the Contractor 2 figures 
and adding 8%.”  

 
4.23. The OFT queried with Contractor 3 whether their tender price submitted was a genuinely 

competitive priced attempt to be awarded the tendered works and if so, why did they not select 
Mechanical Contractor A as mechanical sub-contractor as their submitted price was over £10,000 
cheaper than that of Contractor 2. 

 
4.24. The Contract Manager advised that “At the time that the tender was required, I was under 

immense pressure and should have included the price submitted by Mechanical Contractor A (as 
evidenced by the letters „Mechanical Contractor A‟ stated in the handwritten schedule of costs) but 
included that of Contractor 2, in error. They advised the OFT that this was a genuine oversight.” 

 
4.25. Contractor 3 provided the OFT with an A4 sheet of paper containing handwritten workings in 

pencil as their basis for pricing the electrical work necessary at the Marashen Crescent and Reayrt 
y Chrink complexes. All of the other companies tendering for the work provided the OFT with a 
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computerised schedule of rates which showed the basis of the price estimation, often down to the 
individual component level. The OFT queried with Contractor 3 whether that handwritten sheet of 
A4 was the sole basis upon which the company completed the necessary calculations to submit a 
price in excess of £480,000 for the tendered works. 

 
4.26. Contractor 3 confirmed that this was the case. “Again due to the pressure of work at the time the 

tender was required I based my figures on previous jobs of a similar nature that we had 
undertaken and can confirm that I did not have the time or resources available to spend any 
further time in pricing the tender. In all honesty, I did not want to win the tender for the reasons 
stated above.”  

 
4.27. In addition, Contractor 3 made the following additional submission: 
 

“To support the above information … and confirm that all I intended to do was submit a price for 
the tender so that we would be retained on the approved list and so be considered for future 
contracts. In hindsight, I can see that it would have been far more beneficial for me to have 
returned the tender to the electrical consultants as the normal procedure is for the tender to be 
sent direct from the electrical consultant for electrical work only or for it to be sent from the 
electrical consultant to a building contractor for them to then subcontract out the work required. 
In addition it was apparent that the tender was further complicated by the following: 
 

 Poor design 
 Insufficient information relating to the building work 
 Poor response to initial and subsequent telephone queries from the electrical consultant 
 Pressure of existing work 

 
In addition, I can confirm that this is the first time I submitted a tender as a main contractor.” 

 
Contractor 2  
 
4.28. As stated previously the work put out to tender at the Marashen Crescent and Reayrt y Chrink 

complexes was predominantly electrical in nature and that the electrical contractor was intended 
to act as principal contractor. The OFT had initial concerns that Contractor 2 were a 
predominately mechanically biased contractor, however Contractor 2 advised that they have a 
large electrical section. The OFT asked Contractor 2 to advise why they chose to submit a 
competitive tender as main contractor for the work? 

 
4.29. In their response, Contractor 2 informed the OFT that they “…are the largest mechanical and 

electrical contractor on the Island and based upon the information received in August 2007, we 
chose to tender for work with the knowledge that the contract was predominately electrical. When 
the tender was received in November 2007 our electrical workload for the proposed start date had 
changed and we would not have been able to carry out the installation using our own in-house 
electricians. Therefore we decided to sub-contract the works.” 

 
4.30. On 30th November 2007 Mr C of Contractor 2 instructed Mr B to approach the following 

companies to see whether they would submit a tender for the electrical section of the works for 
the above project: Contractor 5, Contractor 1, Contractor 3, Contractor 4 and Electrical Contractor 
A. The OFT asked Contractor 2 why these particular contractors were selected to supply an 
electrical price. 

 
4.31. Contractor 2 responded that the sub-contractors named were selected as they are known to them 

as being both competent and would have the necessary resources to carry out the works. 
 
4.32. They informed the OFT that they had no response to their enquiry from Contractor 4, Contractor 5 

or Electrical Contractor A. They advised that a member of staff did recall a telephone conversation 
from Mr F of Contractor 1 declining to price the works as Contractor 1 were submitting a tender in 
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their own right. They requested a copy of our mechanical costs which Contractor 2 advised that 
they chose to duly forward to them. 

 
4.33. The OFT queried why no specific details of the above tendered works were supplied to the parties 

requested to supply an electrical price to assist them in pricing for the work and on what basis or 
specification did Contractor 2 believe the companies would to be able to submit a price for the 
work. 

 
4.34. Contractor 2 responded that they did not supply the sub-contractors named with the tender 

specification/drawings as they were only enquiring at this stage if they would be willing to submit 
a price to them for the electrical section of the works. Contractor 2 advised that if they were 
willing to price the work and didn‟t already have the drawings etc they would have provided them 
then.  

 
4.35. The OFT queried with Contractor 2 why Mr C issued an email instruction to Mr B on 30th 

November 2007 to obtain an electrical price for the work from Contractor 3 when there are emails 
between both Mr C and Mr B pre-dating 30th November 2007 referring to leaving messages for Mr 
A at Contractor 3 enquiring “…whether he will include for chasing and filling within his 
quotation…” and conversations held “I have just spoken to Mr A at Contractor 3. Mr A has advised 
that the electricians are the principal contractors on this contract. And can we please submit a 
cost through to him for the mechanical works.” 

 
4.36. Contractor 2 response was that the email instruction was sent to Mr B to confirm to which sub-

contractors to send an initial enquiry. Previously Mr B had briefly discussed the works with Mr A of 
Contractor 3 who Contractor 2 advises was, at that time sub-contracted to them on another 
project for a private customer. 

 
4.37. The OFT advised Contractor 2 that analysis of the documentation submitted suggests that the 

company intended to sub-contract out the electrical section of the tendered works and sought 
confirmation of the same. Furthermore the OFT queried if this was the case and it was the 
intention of the company to sub-contract out the electrical section of the tendered works and why 
the domestic sub-contractor section of Part 2 of the Appendix to the Form of Tender was left 
blank in the tender submission made by the company. 

 
4.38. In their response Contractor 2 informed the OFT that they generally do not complete the section 

of Part 2 of the Appendix to the Form of Tender relating to local sub-contractors on their tender 
submissions. They state that this information is normally provided when their tender has been 
accepted. They state that they check the current resources of their proposed sub-contractor at 
the time of acceptance. The company also stated that “Several months can pass before an official 
order is received from the Government Department to proceed with the works and the resources 
of the sub-contractor upon whose price we based our tender can change.” 

 
Contractor 4  
 
4.39. The fourth company tendering for the work at Marashen Crescent, Contractor 4, appears to have 

built up their tender price in isolation; without any reciprocated contact from any other the other 
tendering companies. Contractor 4 appeared to have submitted their tender price based upon 
their own electrical price and a mechanical sub-contract price supplied by Mechanical Contractor A 
uplifted by a specified percentage. Contractor 4 were contacted by Contractor 2 to supply an 
electrical price for the work but when queried how the company responded to the fax request 
sent by Contractor 2, the Managing Director, advised as follows:- 

 
“...we cannot confirm that we received a fax from Mr B of Contractor 2 on 30th November 2007. 
However it is possible that we did receive such a fax but as Contractor 2 have an electrical 
department we would consider them to be a competitor in our industry and it is our policy not to 
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forward tender details to other electrical companies. Should we have received this fax it is likely to 
have ended up in the litter bin.” 

 
4.40. The reported response from the Managing Director, in relation to the faxed request from 

Contractor 2 seems to be appropriate and in keeping with the self-certification of non-collusion 
required in the tender documentation. 

 
4.41. Upon reviewing the paperwork submitted by the companies who tendered for the work at 

Marashen Crescent there was no reasonable grounds for suspecting that Contractor 4 had 
colluded with the other three companies named above. From the information received it appeared 
that Contractor 4 priced for the tendered works in isolation from the other tendering parties. 

 
4.42. Accordingly the investigatory process focused on querying the relationship between the other 

three tendering companies; Contractor 2, Contractor 3 and Contractor 1.  
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5. Legal Context 
 
5.1. Tendering procedures are designed to provide competition in areas where it might otherwise be 

absent. An essential feature of the system is that prospective suppliers/tenderers prepare and 
submit tenders or bids independently.  

 
5.2. When a purchaser wishes to purchase such services it typically invites a number of suitably 

qualified contractors to submit tender bids detailing the price at which they could undertake the 
work specified in order to have the competition for the individual contract between contractors 
and obtain a competitive price.  

 
5.3. Collusive tendering (sometimes referred to as „bid-rigging”) occurs when there has been collusion 

between parties submitting tender prices for the specified work. Any tender submitted as a result 
of collusion between tendering parties will almost invariably be considered as an anti-competitive 
practice as defined by the Act. Section 8 of the Act defines anti-competitive practice as a course of 
conduct which “…has or is intended to have or is likely to have the effect of restricting, distorting 
or preventing competition in connection with the production, supply or acquisition of goods in the 
Island or the supply or securing of services in the Island.” Co-operation and co-ordination 
between tendering parties in relation to the setting of tender prices has the object of preventing, 
restricting or distorting this competition. This opinion is shared amongst competition regulatory 
authorities. The United Kingdom Office of Fair Trading “…considers that any tenders submitted as 
the result of collusive activities which reduce the uncertainty of the outcome of the tender process 
are likely to have an appreciable effect on competition.” 3 

 
5.4. There are four main forms by which collusive tendering may manifest itself, this list is by definition 

not necessarily exhaustive. These forms are:- 
 

 Cover bidding or pricing; occurs when a contractor that is not intending to win the tender 
submits a price after communication with another tendering party. The price is decided 
with the party that wishes to competitively bid to win the contract. Cover pricing gives 
the impression to the procuring authority that there is competitive bidding for the work 
but in reality contractors have agreed to submit token bids which are above those 
submitted by the parties who have sought the cover. It also deprives a bidder with the 
genuine intention to win the tender of the opportunity to take its place and put in a 
competitive bid. The procuring authority is left with a false impression of the nature of 
competition in the market, leading at least potentially to future tendering processes being 
similarly impaired.  
 

 Bid-suppression occurs when tendering parties agree amongst themselves to withdraw or 
not submit bids for tendered works. 
 

 Bid-rotation occurs when tendering parties agree amongst themselves which pre-selected 
contractor will submit the lowest priced bid for the works. 
 

 Market division/market sharing occurs when contractors have an agreement amongst 
themselves to divide the market between themselves and not to compete in these 
segregated areas. The divide may be done on a geographical basis or by allocating 
specified customers to businesses.  
 

                                           
3 UK OFT Case CA98/1/2003 Collusive tendering in relation to contracts for flat-roofing services in the West 

Midlands, March 2004, paragraph 12.  
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5.5. Any party tendering for the work at Marashen Crescent should have been fully aware that any 
form of collusive tendering is not acceptable. All parties signed the Certificate of Non-Collusion in 
the tender documents which, as stated previously states that tender submissions are genuinely 
competitive.   

 
5.6. As one would expect there is a large volume of case law existing on the competition law. The 

issue of the relevance of the independent preparation of tender submissions has been examined 
by the Competition Appeal Tribunal (CAT) in the UK. The CAT is a specialist judicial body with 
cross-disciplinary expertise in law, economics, business and accountancy. Under United Kingdom 
law, the function of the CAT is to hear and decide appeals and other applications or claims 
involving competition or economic regulatory issues. The CAT view on the tender process is as 
follows:-  

 
“The importance of the independent preparation of bids is sometimes recognised in tender 
documentation by imposing a requirement on the tenderers to certify that they have not had any 
contact with each other in the preparation of their bids. This is important from the standpoint of 
the customer, since the tendering process is designed to identify the most cost-effective bid. The 
competitive tendering process may be interfered with if the tenders submitted are not the result 
of individual economic calculation but of knowledge of the tenders by other participant‟s 
concertation between participants. Such behaviour by undertakings leads to conditions of 
competition which do not correspond to the normal conditions of the market.” 4  

 
 

                                           
4 Competition Appeal Tribunal, Apex Asphalt and Paving Co Limited v Office of Fair Trading, 2005, paragraph 209 
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6. Findings 
 
6.1. Any valid explanation that collusion or bid-rigging had not occurred during the tender process 

between Contractor 2, Contractor 3 and Contractor 1 would rely upon the existence of a formal 
sub-contracting relationship between these companies for the purposes of tendering for this work. 
However there is no evidence of the correct naming of sub-contractors in accordance with the 
tender documents. All three companies had a specific sub-contractor in mind when they calculated 
their tender submissions. This is evidenced by the tables above which compare the correlation 
between tender prices submitted and sub-contract prices received. However none of the three 
above companies specifically name the sub-contractor whose price they used to calculate their 
submission in their tender documents.  

 
6.2. Contractor 2, maybe unknowingly, initiated contact amongst those tendering for the work at 

Marashen Crescent and Reayrt y Chrink when they invited electrical contractors to submit bids, 
one of whom they already knew to be tendering for the work as main contractor in their own 
right. By doing this they would have become aware of who at least three parties submitting a 
tender price for the work would be; themselves, Contractor 3 and Contractor 1. Already a degree 
of uncertainty had been eliminated, in that they were not competing with completely unknown 
entities. This factor is enhanced in a small jurisdiction such as the Isle of Man whereby the close 
proximity of competing businesses means that businesses are likely to have a significant 
knowledge of the nature of the business of their competitors. 

 
6.3. Contractor 3 advised that due to work pressure they did not want to be awarded the tendered 

works, they merely wished to submit a price so that they would be considered for future publicly 
funded projects. They also advised that they did not have the necessary time to accurately price 
the electrical work necessary for the works and based their figures on previous similar projects. 
The Contracts Manager did not feel he had the time or resources available to him when the tender 
was due to be submitted to accurately price for the work. This appears surprising when the 
proximity of Contractor 3 to the other electrical services prices is considered. Either the 
„guesstimate‟ handwritten pencil calculation for the necessary electrical work proved to be 
extremely accurate or the price was prepared in some other way not disclosed to the OFT.  
Contractor 3 also supplied this „guesstimate‟ electrical price as a sub-contract price to Contractor 
2, thereby influencing the majority of their tender price bid, as advised earlier the electrical works 
were the larger component. 

 
6.4. Contractor 3 should have simply returned the tender documents if they genuinely did not want 

the work or were unable to tender properly. The UK OFT has also made their position on similar 
behaviour during the tendering process quite explicit. In a decision issued under the Competition 
Act the UK OFT were given a line of defence from companies being investigated for suspected 
collusive tendering that they did not feel able to compete with one of the tendering parties and 
did not want to waste time putting in a tender.  

 
“The fact that a firm invited to tender for a particular contract is unable, for whatever reason, to 
perform the services required, does not legitimise any agreement and/or concerted practice 
between that firm and any other undertaking to engage in collusive tendering.” 5 

 
6.5. The OFT also finds the issue of which mechanical sub-contractor the Contractor 3 was planning to 

use fairly confusing. No sub-contractor was declared on the tender documentation. Those 
documents supplied to the OFT made continual references to the use of Mechanical Contractor A 

                                           
5 UK OFT, CA98/01/2006, Collusive Tendering for flat roof an car park surfacing contracts in England and Scotland, 

February 2006, paragraph 202. 
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as the proposed sub-contractor yet the tender price submitted was based on the mechanical sub-
contract price supplied by Contractor 2.  

 
6.6. Contractor 1 declared their intention to use a mechanical subcontractor “t.b.c.” in their tender 

submission. Had they specifically named the mechanical sub-contractor whose price they used in 
the calculation of their tender submission, in accordance with requirements of the tender 
documentation, they would have absolved themselves of any need to have been involved to such 
a degree in this investigation as they would have complied with the requirement of the tender 
documentation issued.  

 
6.7. The OFT would query why, if Contractor 1 genuinely wished to submit a competitively priced 

tender, they used the highest mechanical sub-contract price they received (that of Contractor 2). 
This was significantly greater than the sub-contract price supplied by Mechanical Contractor A. 
The company‟s explanation that they “…would then go through each tender with the relevant 
contractor and decide which one to accept” is of interest. The OFT understands that the 
requirement of the naming of sub-contractors intended in tendered work, was brought in many 
years ago at the request of the local M&E industry as they were unhappy with general building 
contractors behaving towards the M&E sub-contractors in this manner.  
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7. Conclusions 
 
7.1. The OFT notes the explanations given by Contractor 1, Contractor 3 and Contractor 2 as to why 

they failed to name sub-contractors on their tender documents. However, it does not consider any 
of them satisfactory when dealing with the tender process for public funded projects. Neither does 
the OFT find the explanations given a full defence against any accusation of collusive tendering; 
that would have been to correctly name the sub-contractors whose supplied prices have been 
used in the calculation of the tender submission. 

 
7.2. Anti-competitive practice has the meaning given by Section 8 of the Fair Trading Act, namely: “a 

course of conduct which, of itself or when taken together with a course of conduct pursued by 
another person or persons, has or is intended to have or is likely to have the effect of restricting, 
distorting or preventing competition in connection with the … supply or securing of services in the 
Island.”  It is clear that there is no requirement for any intention by person or persons to restrict, 
distort or prevent competition (although an intention will clearly amount to anti-competitive 
practice).  Rather the course of conduct pursued has to have the effect of restricting, distorting or 
preventing competition or is simply likely to have such an effect.  

 
7.3. The OFT finds that a course of conduct that could be considered as an anti-competitive practice 

did occur amongst three of the parties submitting tenders for the work. Three out of the four 
tender bids received by the Clerk were not independently calculated in isolation from any other 
party tendering for the work. Whether the parties knowingly intended to “…restrict, distort or 
prevent competition” does not alter the fact that in the opinion of the OFT an anti-competitive 
practice occurred. The CAT has commented on this argument previously:- 
 
“The fact that the parties to the concerted practices may not have considered the anti-
competitive nature of their conduct, and therefore may not have appreciated that the object or 
effect of that conduct was anti-competitive, is not a relevant consideration when considering the 
existence of an infringement. The obvious object or effect of the conduct is to prevent, restrict or 
distort competition.” 6 

 
7.4. There were no details in any of the tender documentation supplied to the Clerk that would have 

made it clear that two of the tendering parties had in fact exchanged sub-contract prices for the 
entirety of the tendered work. There were no details in the documentation that could indicate to 
the Committee that there had been an exchange of sub-contract prices for sections of the 
tendered works between three out of the four parties tendering for the work in their own right as 
main contractor.  
 

7.5. The OFT concludes on reviewing the information supplied by the companies during the 
investigation that there is no evidence that there was any intention to behave in an anti-
competitive manner. However, this does not alter or excuse the fact that anti-competitive 
practices did occur regarding the tender price submissions for the Marashen Crescent and Reayrt 
y Chrink work. The OFT considers that there is sufficient proof of this in the preceding report.  

 
 

                                           
6 Ibid, paragraph 253 
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8. Recommendations 
 

8.1. The OFT is of the view that in the absence of a formal sub-contracting relationship existing, 
there is no legitimate reason why parties invited to participate in a competitively tendered 
process would need to communicate with one another in relation to the tender before returning 
their bids to those managing the process. The OFT would reiterate this message to all parties 
involved with any form of tendered work.  
 

8.2. The investigation has shown that the awareness amongst Government officers with regard to 
the risk of collusion in tendering process is low and that the awareness of the role of OFT in 
relation to investigating instances of anti-competitive practice is lower still. The OFT 
recommends that it works with Treasury to develop a suitable information/education campaign 
and material for delivery across Isle of Man Government to ensure those involved with 
supervision of tendered works involving public funds have sufficient awareness of bid-rigging 
issues and appropriate courses of action. 

 
8.3. The OFT recommends that consideration should be given to strengthening the content of the 

Certificate of Non-Collusion which forms part of the specimen Appendices to tender 
documentation in the Capital Procedure Notes. Consideration should be given to, in the interest 
of ensuring competitive tender submissions and avoiding the possibility of cover pricing, 
amending the Certificate of Non-Collusion to include a declaration that the total amount of the 
tender price or its component parts has not been disclosed to any one.  
 

8.4. The tendering circumstances surrounding the tendered works at Marashen Crescent and Reayrt 
y Chrink were complicated by parties tendering for the works in their own right as main 
contractor also exchanging sub-contract prices for sections of the tendered works. The OFT 
questions the appropriateness of this behaviour, especially when the information is not declared 
to the procuring entity. The party calling for tenders will have been unaware that some of the 
tendering parties have exchanged sub-contract prices and therefore the bids have not been as 
independent as they first appear. The OFT would welcome the views from those involved in the 
assessment and submission of bids for tendered works so that it can consider its position on the 
matter further. 

 
8.5. Through the course of the investigation, it became apparent that many of the contractors did 

not feel obliged to declare the use of sub-contractors as per the requirements of the tender 
documentation. From an anti-competitive practice perspective the correct declaration of sub-
contracting parties would have explained why there were close parallels in some sections of the 
tendered works at Marashen Crescent between tendering parties. The OFT recommends that all 
those tendering for publicly funded projects should declare which sub-contractors they intend to 
use/have used in the preparation of their tender submissions so that the procuring entity is 
provided with a suitable degree of transparency with regard to the relationship between parties 
tendering for work. The small size of the construction sector in the Isle of Man and therefore 
the increased proximity of businesses would in the OFT‟s opinion make the correct self-
certification of the use of sub-contractors more important.  
 

8.6. The OFT would issue an important reminder to contractors that an invitation to tender for public 
works is purely that; an invitation and not an obligation. If the firm is too busy or uninterested 
in the tendered work it is better for them to return the documents stating why than to falsely 
express an interest in the project. This should not be taken as a reflection on the firm and 
should not be held against the business in anyway by either the procuring entity or their agent.  
There should be no threat of companies not being asked to tender for publicly funded works in 
future by any party. This should apply equally to procuring authorities and consultants involved 
in overseeing projects. Actions such as threatening businesses to tender for work they are 
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unwilling to tender for, distorts the competitive nature of the tendering process. The OFT would 
advise procuring authorities that it would surely be better to receive a smaller number of 
genuinely competitive tender submissions than receive bids where the parties have not wanted 
the work so have submitted spurious prices or more seriously, sought cover from another 
tendering party. 

 
 
 
 
 
 


