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Introduction

1.1

1.2

1.3

1.4

1.5

A consultation was undertaken on proposals for the introduction of regulations
requiring flats and houses in multiple occupation (HMOs) to be registered and
regulations setting standards of amenity in both. An Order was also proposed
defining what constitutes a house or flat in multiple occupation (HMO). The
consultation commenced 13" February 2013 and ended on 10" May 2013.

The Housing (Miscellaneous Provisions) Act 2011 replaces the regulatory and
enforcement provisions of the Housing (Amendment) Act 1990 and the Housing
(Multi-Occupancy) Act 2005 in a single framework covering flats and HMOs. The
2011 Act provides for the making of regulations in respect of flats and HMOs.

The main proposals in the consultation document were to a) introduce regulations
to control the standards of accommodation, occupancy levels, amenity and facilities
within flats and HMOs, b) introduce regulations that will require that flats and HMOs
are registered with the local authorities and c¢) define what constitutes flats and
HMOs.

The consultation papers are available from the Department's website
www.gov.im/daff/consultations

This paper summarises the responses received.
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2. List of respondents and summary of responses

2.1 Written responses

DEFA received 13 responses to this consultation which closed on 10 May.

Department of Social Care Graih (Homelessness Charity)

Marown Parish Commissioners Chief Secretary’s Office

Lowey & Co., (Property Management) Ramsey Town Commissioners

lan Abrahams (Private Landlord) Planning & Building Control Directorate

: . . (Department of Infrastructure)
Patrick Parish Commissioners

: : : Department of Home Affairs
Office of Fair Trading

_ _ Dandara Group of Companies
Lezayre Parish Commissioners

2.2 Responses

A full compilation of responses is available in Appendix 1.

Responses were largely in favour of the proposals but some concerns were expressed
relating to the details and requirements etc,. The following is a précis of the responses
received and the intentions of DEFA to address any queries, where appropriate.
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3 Specific comments

3.1 The Department of Social Care (DSC)

The DSC fully supports the proposed legislation and understands the need to provide
control and protection for persons living in this currently unregulated sector of
accommodation. Advice was also provided regarding typographical and drafting faults.

DEFA response.: The Department welcomes the support of the DSC and will continue to try
to protect vuilnerable people in their living accommodation whether publicly or privately
owned. DEFA will address the typographical and drafting faults.

3.2 Marown Parish Commissioners

The Commissioners are concerned that they are not able to enforce and inspect premises
that are the subject matter of the proposed legislation and that they do not have the
resources or expertise to deal with such premises.

DEFA response: The Department intends that its Environmental Health Officers will act as
agents and authorised officers of the Commissioners to ensure the proper
investigation/enforcement of the proposed legisiation. This arrangement already exists
with other public health and housing legislation.

3.3 Lowey & Co., Property Management

Whilst the response is entitled “Landlord’s Register” the contents do make mention of ‘the
matter of all Government Acts concerning flats, Housing and multiple occupation......... this
is a system that has worked for several decades’. The response appears to intimate that
such matters are already legislated for adequately.

DEFA response: HMOs are currently illegal. They do, however, exist and continue to
provide unregulated accommodation. The purpose of the proposed regulations is to
update the existing Housing (Flats) Regulations 1982 and to introduce similar controls
relating to HMQOs.
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3.4 lan Abrahams (Private Landlord)

The respondent is vehemently opposed to the proposed new legislation and claims -
“These new regulations would not stand up in Court, and are in breach of European Law
on several counts, and I respectfully suggest that you take legal advice on this point.” A
comment, however, is made -"Whilst many of your proposals are valid and necessary,
they only duplicate existing legislation..”

DEFA response. The proposed Regulations etc., are subject to drafting and scrutiny from
the Attorney General’s Chambers prior to submission to Tynwald and their advice will be
sought regarding the response. We are satisfied that the proposals are not duplicated in
existing legislation.

3.5 Patrick Parish Commissioners

The Commissioners were concerned and confused as to the fact that DEFA were
conducting a public consultation on HMOs etc., and “housing regulations” at the same
time that the Department of Social Care (DSC) were doing similar related to the proposed
Landlord Registration Scheme.

DEFA response: The Commissioners have been aadvised that there are two separate
initiatives currently underway, the first being the Landlord and Tenant (Private Housing)
Bill 2013 — promoted by DSC - which seeks to introduce a registration scheme for
landlords to allow those landlords to be monitored for compliance with, for the most part,
existing management standards for their rental housing. Whilst the second initiative,
through the Housing (Miscellaneous Provisions) Act 2011 part of which falls under the
remit of DEFA, seeks to legalise a specific sub set of the rental housing market, which are
HMOs and then define and monitor the standards for those premises.

3.6 Office of Fair Trading

The OFT welcomes and approves of the principle of ‘legalising’ HMOs but raised some
gueries related to the proposals:

Report Date: 20" September 2013



Department of Environment, Food and Agriculture

Consultation on legislation relating to houses or flats in multiple occupation

a) Why are the regulations etc., being enforced by local authorities and not the
Department?

b) Will the increased workload cause difficulties to the Environmental Health Officers?

c) Are the proposed levels of fines too low?

d) Is there a risk that enforcement of the proposed regulations etc., may increase
homelessness?

e) Why is there no proposal to charge fees for the registration process?

DEFA response: The proposed Regulations are similar to those that currently exist i.e. the
Housing (Flats) Regulations 1982. These Regulations are currently enforced by the local
authorities. Environmental Health Officers (EHOS) from DEFA investigate/enforce/advise
on the Regulations on behalf of the local authorities, as their agents and authorised
officers.

Bearing in mind the current workload of the EHOs, it is expected that there will be an
initial increase in activity towards registering HMOs for the first time. Prioritisation of work
should enable officers to cope.

Further consideration will be given to the proposed level of fines when the final draft of
the Regulations is prepared.

There s an inherent risk of exacerbating any current housing problems but the
Department is of the view that the benefits of further protection of vulnerable persons
outweigh this risk.

Section 12(6) of the Housing (Miscellaneous Provisions) Act 2011 provides for a fee to be
payable for the registration process.

3.7 Lezayre Parish Commissioners

The Commissioners support the introduction of legislation to introduce minimum standards
for HMOs but are concerned that the legislation should be enforced by the DSC and not
local authorities.

DEFA response: The Commissioners have been advised that they already enforce the
fundamental housing legislation including the Housing (Flats) Regulations 1982 and that
the DSC do not have any enforcement responsibilities other than that appertaining to
social housing.

3.8 Graih (Homelessness Charity)

The organisation is very supportive of the proposals, especially the intended exemption for
“premises provided by a charity for persons who are homeless”. Some queries were
raised:

a) Why use 5 persons as the ‘cut-off’ when defining a HMO, and will the 5 persons
have to be single and not related?
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b) Will entry to HMOs be solely through the use of warrants to enter?

¢) Why can tourist flats only be occupied for a month?

d) Is there going to be any link between these proposals and those proposed by DSC
related to the Landlord Registration Scheme?

DEFA response: During the debates on the Housing (Miscellaneous Provisions) Act 2011
concerns were expressed as to enforcement of standards etc., on occupants of 'genuine
house-shares’. Taking this into consideration, and using guidance from the Chartered
Institute of Environmental Health amongst others, it was acknowledged that occupation of
domestic dwellings by more than 5 unrelated persons increases the risk to their wellbeing.
The concern of DEFA largely relates to the unregulated occupation of ex-guest houses by
a ‘large’ number of unrelated persons. Entry by EHOs to people’s homes will generally be
by invitation from the occupier(s). In accordance with a published enforcement policy,
EHOs would only ever use their powers of entry and/or warrants to enter if there was
suspicion of serious risk and obstruction from the owner/agent. According to the existing
Housing (Flats) Regulations "no person shall occupy, or permit another person to occupy,
a flat which is registered as a tourist flat for a continuous period of one month”. This
relates solely to the fact that tourist flats have a smaller maximum occupancy compared to
those set for permanent flats - related to the net floor area of the flat. The ratio of
occupancy compared to floor area is greater in tourist flats i.e. 2 persons in a permanent
flat requires between 45 square metres and 57 square metres, whereas a 2 person tourist
flat only requires 25 square metres to 33 square metres. In other words, people are not
expected to reside in small tourist flats on a permanent basis. They are suitable for
occupation on a short term basis only. This provision is continued in the proposed
Regulations as it is still considered appropriate. The link between the two initiatives Is that
both intend to protect vuinerable persons in their homes by ensuring standards of decency
appropriate to landlords and the accommodation they provide. The EHOs from DEFA will
enforce the requirements of both.

3.9 Chief Secretary’s Office

The CSO offered no comments on the proposals.

3.10 Ramsey Town Commissioners

The Commissioners are supportive of the proposed legislation.

3.11 Planning & Building Control Directorate (Department of Infrastructure)

The DOI support the introduction of legislation but have expressed some minor concerns:
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a) Clarification is sought related to the “classes of HMOs", the exemptions proposed in
the Regulations and the definition of HMOs in the Order.

b) Why is the ‘cut-off’ for defining a HMO referring to 5 persons or less, when English
planning precedents refer to 6 persons or less?

c) What is the rationale behind the restrictions on occupation of a tourist to one
month?

d) The Regulations (and the Order) as proposed may have implications to current
planning policies and makes specific comments about proposed “space standards
for permanent and temporary flats”.

DEFA response: A great deal of what is proposed already exists in current legisiation e.g.
space standards in permanent and tourist flats have been stipulated in regulations since
1979. The concern about occupation of tourist flats and the ‘cut-off’ of 5 persons are both
addressed in 3.8 above. DEFA, however, will ensure that separate consultation between
officers of both Departments occurs prior to the creation of the final draft Regulations
(and the Order) to attempt to keep the standards, requirements etc., in harmony.

3.12 Department of Home Affairs

DHA support the introduction of legislation regarding HMOs but have expressed some
minor concerns:

a) Is the definition of HMO as proposed “too restrictive”? A suggested alternative is
contained in the Housing (Scotland) Act 2006.

b) Can amendments be considered to Regulations 9 and 10 to take into consideration
requirements of the Fire Precautions Act 1975?

c) Is the exemption for “premises provided by a charity for persons who are
homeless” open to abuse by unscrupulous landlords?

d) What is the “justification for why a tourist flat.....should be exempt from the
registration requirement”?

e) DHA requests that “registered children’s homes” would have to meet the standards
envisaged by the regulations despite not being required to register.

DEFA response: Further research will be carried out to assess the definition of HMOs as
proposed, compared to the Scottish version. Liaison with the Fire and Rescue Service will
continue in order that our proposals 'fit in” with the Fire Precautions Act 1975. DEFA does
not consider that the exemption for homelessness charities Is likely to cause any concerns.
The matter of tourist flats appears to have been misinterpreted and is as explained in 3.8
above. Such flats have been required to be registered (and in compliance with regulations)
since 1979 and it is intended that this will continue. The matter of registered children’s’
homes is not a matter for these regulations as they are subject to other restrictions and
scrutiny.
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3.13 Dandara Group of Companies

There is no indication of support or otherwise but a number of concerns are raised:

a)
b)
c)
d)

The phrase “flat or house in multiple occupation” makes the proposals difficult to
read and understand.

There is no definition of “owner” in the Regulations and concerns, therefore, will
arise related to long leasehold properties and management companies.

Is the Fire Precautions Act 1975 going to be amended to permit issue of certificates
of compliance for HMOs as required by Regulation 10?

Are owners going to be required to display “buildings insurance” policy documents
in order to comply with the same Regulation?

Confusion appears to exist as regards flats in multiple occupation.

The exemptions, as proposed, appear to make registration of “the vast majority of
properties not relevant”.

Should the registration authority be DEFA and not the local authorities?

The definition in the Order “is much clearer than that of ‘family member’ in Section
5 (3) of the Landlord & Tenant (Private Houses) Bill 2013 and should be construed
in a review of that provision”.

DEFA response: The Department will discuss all points raised in this response with the
legisiative draftsperson in the Attorney General’s Chambers prior to the preparation of the
final draft of the Regulations etc., DEFA will liaise with the Department of Home Affairs in
relation to the matter of the Fire Precautions Act 1975.
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